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ABSTRACT 

Conducted to investigate copyright questions that 
have arisen from the development of new communications technologies 
which were not foreseen when the copyright law was rewritten in 1976, 
these hearings are particularly concerned with the areas of low-power 
television ( LPTV) and satelli te coramun icat ions . Following session 
opening remarks, statements are provided from: (l) Ralph Oman, 
Register of Copyrights and Assistant Librarian of Congress; (2) 
Richard G. Hutcheson III, Community Broadcasters Association 
(secretary-treasurer); (3) Richard L. Brown, Satellite Television 
Industry Association, Inc. /SPACE (general counsel); (4) Jack Valenti, 
Motion Picture Association of America (president); (5) Edward L. 
Taylor, Tempo Enterprises, inc. (president and chief executive 
officer) on behalf of Southern Satellite, United Video, Inc., and 
Eastern Microwave, Inc.; (6) James P. Mooney, National Cable 
Television Association (president ) ; and (7 ) Preston Padden , 
Association of Independent Television Stations (president) . Letters 
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COPYRIGHT AND NEW TECHNOLOGIES 



WEDNESDAY, NOVEMBER 20, 1985 

House of Representatives, 
Subcommittee on Courts, Civil Liberties, 

and the Administration op Justice, 

Committee on the Judiciary, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10 a.m., in room 
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present; Representatives Kastenmeier, Mazzoli, Boucher, and 
Moorhead. 

Staff present: Michael Remington, chief counsel; Deborah Leavy, 
counsel; Joseph V- Wolfe, associate counsel; and Audrey Marcus, 
clerk- 
Mr. Kastenmeier. The committee will come to order. 
Without objection, the subcommittee will permit today the meet- 
ing to be covered, in full or in part, by television or radio broad- 
casts and/or still photography, pursuant to rule V of the committee 
rules. 

This morning, the subcommittee turns its attention to the subject 
of copyright policy issues arising from new communications tech- 
nologies. 

Our bearing today is an outgrowth of the subcommittee's hear- 
ings during the 98th Congress on Copyright and technological 
change, and the Congressional Copyright and Technology Symposi- 
um held last year. 

We now continue our inquiry into copyright questions that have 
risen from the development of new communications technologies 
which were certainly not foreseen when the copyright law was re- 
written in 1976, 

Two areas of concern involve low-power television and satellite 
communications. Low-power television is a new service authorized 
by the Federal Communications Commission in 1982, and is de- 
signed to provide local television service in markets underserved by 
conventional television. 

Ultimately, such low-power television could serve communities 
such as local radio stations serve such communities today. 

However, existing copyright law creates some cojifusion with re- 
spect to transmitting local low-power television station signals via 
cable television, because the law can be construed as defining such 
signals as distant signals, subjecting them to royalty fees, thereby 

(1) 
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limiting the ability of these low-revenue stations to provide televi- 
sion service- 
Consequently, I have introduced legislation, together with Con- 
gressman Boucher, that will clarify that low-power television is not 
to be Subjected to copyright royalty fees when retransmitted by 
cable television within certain defined limits. 
That bill, H.R. 3108, is on the table. 
[Copy of bill H.R. 3108 is reprinted in app. L] 

Mr, Kastenmeier. The Earth stations, known as satellite dishes, 
are being used by people in various areas of the country because 
they are not, frankly, served by cable television. It is obviously too 
costly to provide cable service; it is too difficult to stretch cables 
along country roads. It is almost as difficult as electric service was 
50 years ago in rural areas. 

So the viewing: interests of rural families are especially implicat- 
ed here- Also, u\ some regions, the hilly nature of the terrain 
makes it difficult for people to get good TV signals off the air. 

Individuals in these areas> therefore, are in some cases buying 
dishes — in increasing numbers — to enable them to receive program- 
ming directly from satellites- 
Some 60,000 Earth stations are sold each month, we are told, and 
industry officials estimate that approximately i-5 million dishes 
out there will multiply to perhaps as many as 10 million by the 
year 1990. 

The Communications Policy Act, passed by the 98th Congress, le- 
galizes ownership and use of Earth stations- It also encourages the 
development of scrambling systems as one means of gaining protec- 
tion for the commercial integrity of satellite distribution systems 
under communications law. 

By its expressed terms, the cable deregulation legislation did not 
affect copyright- Nevertheless, questions concerning copyright im- 
plications of Earth stations, including their impact on cable com- 
pulsory licenses, have been raised. 

And so, these questions and others related to new technology will 
be explored by the subcommittee today. 

Our lead off witness this morning is the new Register of Copy- 
rights, Ralph Oman. This is Ralph's first appearance before the 
subcommittee, and it is a very great pleasure to welcome him. 

He, of course, is no stranger to this subcommittee, having served 
for many years as counsel to the Senate Judiciary Subcommittee; 
in fact, prior to being named Register, Ralph Oman was the chief 
counsel of our sister Senate subcommittee, the Senate Judiciary 
Subcommittee on Patents, Trademarks, and Copyrights. 

I think all of us join in congratulating Ralph Oman on his new 
job. We look forward to Working closely with Mr. Oman during his 
tenure in office. I note that you are — just historically — the young- 
est Register of the Copyright Office. We hope that job does not pre- 
maturely age you. 

We greet you, and we ask you to come forward, I note that you 
have a comprehensive, 60-page statement, which is more than we 
would ask anybody else to contribute to us. If you would summa- 
rize it, I will commend for reading the Register's. 60-page state- 
ment, and it will appear in the record, without objection. 

7 



3 



Mr. Oman, you might wish to introduce your colleagues, al- 
though they are well-known to this committee, for the record. 

TESTIMONY OF RALPH OMAN, REGISTER OF COPYRIGHTS AND 
ASSISTANT LIBRARIAN OF CONGRESS FOR COPYRIGHT SERV- 
ICES, ACCOMPANIED BY DOROTHY SCHRADER, GENERAL 
COUNSEL, AND PATRICE LYONS, SENIOR ATTORNEY-ADVISER 

Mr. Oman, Thank you very much, Mr. Chairman. 

It is a pleasure to be here. On my right, your left, we have the 
General Counsel of the Copyright Office, Dorothy Schrader; and on 
my left, your right, we have Patrice Lyons, a Senior Attorney-Ad- 
viser in the General Counsel's office. 

I am pleased to appear before you today on the general subject of 
the new communications technologies and their impact on the 
copyright laws, and on the specific proposal to clarify the copyright 
status of low-power television signals, 

I will discuss H.R. 3108 and the low-power television issue first. 

When Congress enacted the Copyright Act of 1976, the retrans- 
mission of broadcast programming by cable systems was the focus 
of considerable attention. Many of the new distribution services 
were not even contemplated then; as you have mentioned, low- 
power television was one of those unknown services. 

Last year, the cable industry asked the Copyright Office to give 
them guidance about the status of low-power television signals — 
whether or not they were local signals for purposes of computing 
the cable compulsory license royalties. As you know, the cable sys- 
tems ordinarily pay no royalty for these local signals, only the dis- 
tant signals. The Copyright Office held a hearing, and we conclud- 
ed that the copyright law is, in fact, ambiguous on this point. 

As you have mentioned, Mr. Chairman, you have introduced the 
bill, H.R. 3108 It would amend the copyright laws to clarify that 
low^power television signals are, indeed, local signals, and provide 
a clear demarcation between distant and local stations. 

The Copyright Office supports enactment of this legislation, with- 
out amendment. 

Mr. KastenMEIEr. May I interrupt by saying that, in terms of 
the history of this, on November 29, 1984, your General Counsel 
who sits to your left wrote us a letter (Senator Mathias and myself) 
which could be part of the record. That letter is a basis for the leg- 
islation introduced* and for raising again this issue, which reflected 
the notion that, in a Sense, this should be clarified by statute, even 
though in the interim, the Copyright Office could make a tentative 
decision on the matter, For purposes of clarification, ultimately the 
statute ought to be changed. 

Mr. Oman. Fine, and we will do what we can to help you move 
that legislation toward ultimate passage. 

Now, I would like to turn to the new communications technol- 
ogies and their impact on the copyright law. 

Earlier, Mr. Chairman, you were mentioning the history of tele- 
vision. Advertiser-supported, over-the-air broadcast television, back 
in the early fifties, was considered an important innovation. In the 
seventies, with the advances in satellite technologies, we saw the 
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introduction of a host of new ways to distribute video and audio 
programming to the public. 

Under the leadership of Charlie Ferris, the Federal Communica- 
tions Commission unleashed new forces in the communications in- 
dustry, including the use of satellites to transmit cable program- 
ming. 

And just recently, the FCC has given the green light to direct-to* 
home satellite services, the latest advance being the use of fixed 
satellites to transmit video programming to owners of domestic re- 
ceive-only Earth stations, known in the trade as satellite dishes. 

Besides encouraging the rapid increase in the use of satellites to 
distribute information and entertainment programming to the 
public, the Commission has also nurtured the development of 
PACE services. 

These services are a combination of nonsatellite and satellite 
technologies, relying primarily on terrestrial means of delivering 
the signals to the consumers; they include subscription television, 
multi-point distribution, MDS, satellite master antenna television, 
known as SMATV, and to a minor degree, teletext systems. 

And they have joined conventional broadcast television in offer- 
ing the public an increasingly varied selection of programming for 
private viewing. 

In my prepared statement, I have described, in those 60 pages, 
the emerging distribution services. 

This new bank of distribution systems greatly increases the audi- 
ence for copyrighted works. Since the Copyright Act's concept of 
public performance is not technology -specific, the act covers all of 
these new distribution services. 

In general, a public performance occurs if a copyrighted work is 
transmitted to a place open to the public or to members of the 
public capable of receiving the signal at different times or different 
places. 

The mere private reception of a performance — in other words, 
rivate home viewing — is not a public performance, and therefore, 
oes not now give rise to copyright liability. 
Certain public performances are exempt or subject to other limi- 
tations, which I won't get into here. While certain specific new 
technologies fall within an act's many exemptions and limitations, 
these are not always clear. 

For example, I can't say for sure whether or not satellite master 
antenna systems are eligible for the cable compulsory license. The 
law on this point isn't clear. 

My prepared statement discusses the other copyright policy 
issues raised by these new technologies. They include the unau- 
thorized private reception of copyrighted works, the scrambling of 
signals to protect proprietary interests, and to inhibit commercial 
piracy, the piracy of U.S. satellite signals in foreign countries that 
fall within the satellite's footprint, and the transmission of data 
bases. 

We raise many more questions than we answer in the prepared 
statement, and I hope you find that useful in getting the debate 
^oiling. 

Historically, the copyright law has played a major role in ensur- 
ing the continued availability of video and audio programming, 

9 
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The current proposal to amend the communications law to declare 
a moratorium on scrambling of signals or the proposal to establish 
a compulsory license to guarantee access to signals, do not take 
this long copyright history into account. 

The copyright law is clearly a proper vehicle to deal with the 
issues raised by the private reception of satellite-delivered pro- 
gramming* 

I urge the subcommittee to study these issues from that unique 
copyright perspective, not just to consider it a matter of communi- 
cations law. I suspect this is the subcommittee that will do that. 

Mr, Chairman, the Copyright Office stands ready to help you and 
the members of this subcommittee in your efforts to adapt the 
copyright system to these miraculous new technologies. And I wish 
to extend my personal offer of assistance, 

Ms, Schrader, Ms. Lyons and I would be pleased to answer any 
questions. We have divided up the various technologies among us, 
and we will respond to your questions as appropriate. 

Thank you very much. 

[The statement of Mr. Oman follows:] 
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STATEMENT OP RALPH OMAN 
REGISTER OF COPYRIGHTS AMD 
ASSISTANT LIBRARIAN OF CONGRESS FOR 
COPYRIGHT SERVICES 

BEFORE THE SUBCOMMITTEE OH COURTS , CIVIL 
LIBERTIES AND THE ADMINISTRATION OF JUSTICE 
HOUSE COMMITTEE OH THE JUDICIARY 
99th CongreiB, First Session 
Novtsbtr 20. 1983 



Mr, Chairman and members of the Subcommittee, I am 
pleased to appear before you today on the general Subject of 
the impact on the copyright law of new communications technol- 
ogies, and on the specific proposal to clarify the copyright 
status of low power television signals (H.R. 3103)* 

A variety of new methods for trans raitt mg copyr ight ed 
works to the public has been developed in rrjcenc years by a 
comb in at ion of new technologies (especially t the proli f erat ion 
of satellites f Improvements in earth receiving equipment* and 
Improvements in addressable Converters) and by new regulatory 
policies ( e . g * t changes in spe c t ruin allocation , new authoriza- 
tions for direct broadcasting services , multichannel multipoint 
distribution services, and low powe r televla ion , etc- ) After 
commenting on the specific issue of low power television and 
H . R- 31 OS t we will 1) note several copy r igh t policy issues 
relating no the transmission of copyrighted works; 2) review 
the basic provisions of the copyright law and of the Cable 
Communications Policy Act of 198^ in the context of these 
issues; and 3) describe and briefly review several of the new 
programming nranamiss ion services such as d irect broadcast 
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satellites (DBS), mult t po In t d ts CribuC ton 9 ervlces <MDS) , 
mutcichannel mule tpoLnc dtflt r tbut t on se rvlcefl (MMDS) ■ satellite 
mas t er antenna sy s t ems (SMATV 1 s ) ( and teletext d is t r tbut ion 
systems . The tr an amission service may involve satellite tech- 
nology alone or terrestrial technology alone, or frequently a 
court* inat ion of the two . Under the United States Copyr ight Act ■ 
whtle different exemptions or limitations may apply to certain 
transmission services, the concept of public performance ±/ 
appears broad enough to cover the transiuission of copyrighted 
works to the public by each of the services surveyed in this 
s ta tern en t . 



1- LOW POWER TELEVISION (LPTV> 



In 1982* the Federal Communications Coram t s s ion (FCC) 
authorized the establishment of low power television stations 
entitled to ordinate programming . See 47 Fed . Reg. 2 1 468 
(1982)- on recon . , 48 Fed. Reg, 21*78 (1983). By 7984, 117 low 
power television stations had gone cpn the air and an additional 



1. "Public performance" under the 1976 copyright Act broadly 
Includes acts which "transmit or ot;v»rwise communicate a 
performance or display of the work Co. . . ( t . public place) . . . 
or to the pub lie, by m ean s of an; f iavice or pr oc ess 
whether the members of the public capable of receiving the. 
performance or d i splay r ece i ve It in the sanie place or in 
separate places and at the same time or different times- 1 ' 
17 U.S.C. §101. The relevant definitions of "publ Icly" , 
"perform" and "to t ransro It" are not t echno logy- s pec i f ic , 
and inciude "not only the initial rendition or showing, but 
also any further act by which that rendition or showing is 
transmitted or communicated to the public." H.R- 94-1476, 
94th Cong, ( 2d Sess- 63 (1976) ("1976 House Report 1 '). 
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259 construct ion permits were girantodt Lotteries for new 
construction permits ace held every month; the FCC is expected 
to grant U P to 4 t OuO of these pernii to . 

Section 111(c) of the Copyr ight Act of 1976* title I 7 
of the United States Code, established a compulsory licensing 
system under which cable systems may make secondary transmis- 
sions of copyrighted works* This compulsory license i3 subject 
to various conditions, including the requirements that cable 
systems file Statements of Account semi-annually and pay statu- 
tory royalty fees in ac cord ance with s ec tion 111 (d)(2) » as 
adjusted by the Copyright Royalty Tribunal in accordance with 
section 801(b)(2)* The broadcast station whose signal is 
retransmitted must be licensed by the FCC (or by the equivalent 
governmental authority in Canada or Mexico) - 

Under the cable compulsory licensing system* the 
Statements of Account and statutory royalties which cable 
companies submit to the Copyright Office must reflect and 
identify the carriage of '* local" and "die tant" signals. The 
difference is critical since large cable systems whose 
semiannual gross receipts exceed $214,000 compute their 
copyright royalties beyond the minimum fee Zf on the basis of 
the ir carriage of "distant" sig n a Is * T f the 1-FT V si gna Is are 
regarded as "local" for copyright purposes , the large cable 
systems could carry tbem without any additional royalties above 



2» All cable systems pay a minimum fee for the privilege of 
making secondary t r an 3m is s ions » i r respect i ve of gross 
rece i p t s or actual d is tant s Lgnal car r i age , 17 U • S » C . 
1 1 1(d) (B) (i) t (C) and (D) . 
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the in in L mum fees . As the agenc y res pons ib le for the filing of 
Statements of Account and the collection of royalties, Che 
Copyr Igh t Office w aa asked by the Interested rem 1 1 ters how LPTV 
stations should be regarded for purposes of calculating 
rnyp I t I ea • 

Si nee the Copyright Act was enacted In 1976, the 
relevant section 111(f) definition refers to the type of tele- 
vlsion broadcast scat Ion that the FCC required cable systems to 
carry on Apr 1 1 1 5, 1 976 » Under one interpretation of the Act, 
since the low power television station category did not exist 
in 1976t such stations could not be considered "must-carry" 
stations under the FCC rules In effect on April 15, 19 76.JJ/ 
Even before the court niandated elimination of the must-carry 
rules t the FCC did not requ Ire cable ret rans mission of low 
p owe r telev ialon statl one - 

In response to reques ts by L.PTV rep res en tat Ives the 
Copy t igh t Office held a public hear Ing on October 12, 1 984 , for 
the purpose of eliciting comment on the correct Interpretation 
of Che Copyright Act as it relates to the status of signals of 
low power television stations retransmitted by cable Systems. 

UPTV and cable systems representatives argued that 
LPTV signals were local for copyright law purposes , either 
because in terras of signal strength and geographical coverage 
they were clearly local, or because UPTV should be analogized 



3. 1976 House Report at 99, 
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to translator stations which were recognized as local in 1976, 
and that less than full power television stations must be con- 
sidered local * 

The Copyright Office concluded * on the basis of the 
statute , che legislative history, and the admini s t rat i ve 
hearing record. thau the status of low power television 
stations under the cable compulsory license is ambiguous* The 
Of fine suggested chat legislative clarificat ion , as discussed 
in comment letters filed by you Mr* Chairman and by Senator 
Hathias, would be welcome. Pending that clarification, the 
Office accepts for filing and does not question cable State* 
raents of Account that report L.FTV signal carriage as local. 

Mr- Chairman* you and Senator Mathias have now intro- 
duced companion bills (H.R* 31 08 and S ■ 1 526) that would amend 
the Copyright Act's definition of "local service area of a 
primary transmitter" to clarify that LPTV signals are indeed 
local signals . The text of the bills is cons Is tent with th e 
policy objective, and the Copyright Office supports enactment. 
We are not aware of any opposition to the bills. Although the 
Motion Picture Association of America had expressed concern in 
written comments to the Copyright Office about the dividing 
line between ''distant 11 and 11 local 11 low power stations , the teKt 
of the bill now provides a clear demarcation: the signal is 
local within 35 miles of the transmitter site, except where the 
LPTV station is located in a top fifty metropolitan area, in 
wh ich case the standard i- s 20 miles from the transmit ter site. 
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II- OVERVIEW OF COPYRIGHT POLICY IS^JJES ARISING FRO" .HE 
TRANSMISSION OF COP/R-! CHTKl) WOXKS BY SAIELLII^ 
OR OTHER COMMUNICATIONS SF/iVICr^S 

A panoply of new vidt^ an/ ^'idi * prof .iti* d igCribuCion 
services has blossomed aince IWu und^r che cercile comblnacion 
o f improved comniun icat ions Cr chnologies and a hosp i Cable 
regulatory climate. The program services in virtually every 
case involve the transmission to the public of copyrighted 
works - In Chis section we identify and present an overvi ew o f 
actual or potential copyright issues relating to these 
comnun lcations developments. These issues are; unauthorized 
private recepti on f scrambl i of s igna Is f piracy of Un 1 ted 
States program signals abroad, arid transmissions of databases * 

A. Unauthorlred private reccpt ion * 

Under traditional copyright law, no liability exists 
for the private performance of works. Broadcasting, whether by 
conventional terrestrial methods or by satellite, is a public 
p e r £ o rmanC e if the p ub lie is capable of receiving the per form - 
ance 9 even though reception o ecu rs in p r i va t e - Moreove r , the 
unauthorized r e c ep t i on of a performance, in a public place, or 
the further distribution of the performance, infringe the 
copy r i gh t in the work performed * un less there is a specific 
exempt ion , such as 17 U,S.C. 111(a)(1) or 110(5). Mere 
reception of a performance in a private home, however , is not 
an act of copy right infringenien t under ex is ting copyright law- 
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Satellite delivery of copyrighted works either by 
d tree t broadcascLng or s a te 1 1 i te - to -cable P means that the 
a ignal con tain 1 ng copyrighted works may be Incercepced by 
persons in the United States or abroad who are not part of the 
copyright owner ' s in tended audience. 

The use of satellites to deliver copyrighted 
telecommuni ca t ions programming , f rem networks to affiliates, 
from p rogram origination services to cable systems, or by 
direct broadcast has increased the opportunities for persons to 
receive the s ignals originated by ne two rks or pay- tele vis ion 
systems either prior to their first authorized terrestrial 
distribution or fr without entering Into a contract with the 
pay-tv supplier or his or her local outlet (usually a cable 
television system) - These realities, occurring in a society 
long used to Indirect payment for television programming and 
oriented toward maximising access to art and information^ have 
created major policy questions £or private industry, consumer 
groups, the courts and the Congress. 

Among the many questions are: should the copyright 
law protect authors and copyright owners against unauthorized 
reception in private of their works? Is effective protection 
of che merging media of distribution already emerging at the 
state and federal levels within the framework of 
telecommunications law? Can or should distinctions be made 
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between the copyright liabilities of individuals who receive 
wi thout author is at ion satellite derived signals and those 
commercial enterprises wh ich f ac 1 1 1 ta te such reception? 

B • Scrambling of m ignals * 

In order to Impede unauthorized reception of their 
satellite borne 9ignals--by private viewers and by those who 
actually "pirate" programming (by receiving and redistributing 
program- car ry ing signals for comraerc ial gain) — some copy r ight 
hold ers and disc r lb u to r s have started to* or intend to* 
scramble the! r s ignals . Apart from the use of scrambling as a 
means of practical self -help against these activities, a 
quest i on arisen a? to wh ether the encrypted and unencrypted 
nature of a transmission does, can or should mark an 
essentially proprietary boundary. While a kernel of this 
aspect of scrambling is to be found in section 1 1 1 (b) of the 
1976 Copyright Act* tne most significant development in this 
regard has been the enactment of the Communications Policy 
Act wh ich encou rages the de ve lopmen t of s cr arnbl ing sy s tems 

as one means of gaining protection for the commercial integrity 
of satellite distribution syst eras und e r commun ic a t ions law* 

On the other hand, some members of the public believe 
they have the right tu receive satellite programming, and 
legislation has been introduced to declare a moratorium on the 
scrambling of signals or to establish a compulsory license 
permitting access to signals. H-R. 1769 and H.R. 18 ^0 have 



Pub. 
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v een introduced in chl« Congress to amend the new provisions of 
the Cable Act on interception and receipt of satellite cable 
programming for private viewing. H.R. 1 769 would amend the 
Communications Act of 1934 by imposing a two-year ban on the 
encryption of satellite cable programming , The stated purpose 
of the bill would be to allow time for the establishment of 
effective Licencing systems be for e encryption becomes well — 
established. (Some cable programming services such as Home Box 
Office, Inc. (HBO) are Ln the midst of establishing scrambling 
sys terns . ) 

H.R. 1 8^0 1 and its Senate companion bill S . 1618, 
would vest the FCC with broad. new authority to create a 
compulsory license for the private viewing of scrambled 
satellite signals. The FCC would set the prices ( terms , and 
conditions for the receipt of such signals. The bill would 
also prohibit price discrimination against backyard dish owners 
compared with cable subscribers and would prohibit any 
practices that wou Id force dish owners to lease or pur chase 
d<ecOd ing equipmen t from pa rticular sut ho rized sources. 

The cable industry and cable pr ogr ammer represen- 
tat ives contend that these bills wou Id effectively pr ec lud e the 
major options established by the Cable Communications Policy 
Act of 1984 for product control and security of pay television 
pr Ogr arum ing by the pr ogr am supp Hers. They argue that it is 
reasonable to require dish owners who receive P a y television 
progr amra ing to pay a fair price for it just as cable 
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subscribers do. They stress chat: some satellite programmers 
have developed marketing plans to cap the backyard dish owners* 
market: ._5/ 

Vexing policy questions arise out of che posa ib il I_ ty 
of satelll.ee signal encryption: should che copyright law be 
amended to ensure public access to satellite-delivered 
copyrighted materials? How could thLa be done? Would 

compulsory licensing s ys terns assur tng remuneration to program 
suppliers tn exchange for direct oonsumec access to satellite 
s Lgnala be cor^pa t ible wi th authors ' r ights ? Would such a sys- 
tem amount functionally to a compulsory 1 i c ens e-eu ppo r t ed DBS 
system? Who would share in any such system of royalty collec- 
tion? Should the encrypt ion of s lgnala become a more Indus i ve 
and express dividing line between the rights of viewers to 
privately perform works and the public performance rights of 
authors and copyr igh t holders? 1 3 the evolut ion of state and 
federal law with respect to protection of communications 
services corn pi enien tary or Ln conflict, one with the other? 



5. Scrambling proposals include mechanisms through which 
backyard dish owners may purchase pay television, either 
through designated local agsnts of the satellite 
programmers (the local cable systems) or directly from the 
programmers themselves (via an 800- telephone number) - 
Arguably , the economics of the Industry ( which favor 
maximization of subscribers to the programming * would 
provide strong Incentives to programmers to establish fair 
and reasonable rates for access to the programming by 
backyard dish owners that would be comparable to the rates 
charged cable subscribers for the same programming. 
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Insofar as copyrightable materials are concerned, should a 
nat ional r eg ime of protection be preferred g i ven th e preempt i on 
of state power in the 1976 Copyright Act? 

C. Piracy of UiS* al^tiilB in foreign countrlea > 

Unauthorised interception and distribution in foreign 
countries of U.S. sat ell i te s i goals containing copyrighted 
works has been a matter of concern oy Ut S. interests for many 
years . The problem is particularly acute in the Caribbean area > 
Central America, and Canada to the extent these areas fall 
with in the " foot^ rint " of U.S. domes t ic satellites, tranam it- 
ting programming to ilhe United States public* Ratification of 
the Brussels Satellite Convention tnay encourage other countries 
to join the Convention and protect against unauthorized 
distribution of signals* While the Convention would serve as 
an effective legal framework for resolution of the problem of 
unauthorized reception and redistribution of program -carrying 
signals* it is not responsive to the question of unauthorized 
reception in homes. Of perhaps future relevance is the express 
exclusion of direct broadcast satellite si gnals from the scope 
of the Convention. 

U.S. copyright owners have sought and obtained provi- 
sions in trade legislation and the Caribbean Basin Initiative 
whi ch require some as su ranee by the foreign benef ic iar i es of 
the Leg i slat ion that they adequately protect U.S. intellectual 



6. CBERA expressly addresses the problem of satellite signal 
piracy by requiring government entities in beneficiary 
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property* tnclud tng copyrights .J5/ Th is legislation and others 
concerned with access co che U.S. market: by foreign craders 
condlcton che availability of preferential trade benefits upon 
the recipients' "adequate and effective" protection of 
intellectual property. 

To what extent do che two major international copy~ 
r ight convene tons 77 and the Brussels Satellite Convene ton 
afford adequate protection for U.S. copyrighted works against 
unauthorized r ecepc ion and d Unrtbuc ton of satellite s tgnals ? 
Do trade-based reciprocal measures hold significant proratae for 
ensuring adequate protection for U.S. copyrighted works in 
foreign countries * or are they less promising in the long-run 
than efforts to ensure full compliance with existing copyright 
and satellite conventions and efforts to encourage wider 
acceptance of these conventions? Should U.S. efforts ^ e 

directed toward d eve lo praent o f dome stlc copyright and corarauni — 
cations law policies that would ensure full compensation for 
satellite transmission of copyrighted works at the source of 
the t ranstoi ss ton? 



states to cease rebroadcas t ing , without author 1 sat ion * 
program-carrying sat ell i t e signals , as a mandatory 
ellglb ill ty cr iter ton . Pub . L * 98-67, Sees . 212(b)(5). 

7 . The Universal Copyr tght Co nv en t ton * of wh tch the United 
States t3 a member? and the Berne Convention for the 
Protection of Literary and Artistic Works * of which the 
United States is not a member . 
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D# R<aulatlon of proar*mlnJt ana other servtcee not considered 
^cable ngrvtces *" ~ 

Wh tie the Cable Coramun I cat ton s Policy Act of 7 
improves cons Iderably the legal structure for the furnishing of 
"cable services," It does not Include within the meaning of 
that term "'active' Information services such as at-home 
shopping and banking that allow transactions between subscri- 
bers and cable ope rat ore or third-parties. Similarly, a cable 
service may not: provide subs cr Ibera with the capacity to commu — 
nlcate Instructions or commands to software programs such as 
computer or video games or statistical packages that do not 
retrieve Information and chat are stored Iti facilities off the 
subs c r 1 bers ' premises- "8/ The one way transmission of video* 
textual, data and other material Is covered. 

The nature and scope of protection for copyrighted 
da tab as es has been Questioned in r^c en t litigation. What 
cons t 1 tu t es a "fair use" in conn ec t Ion with "factual" works Is 
unsettled . The appl lea t ion of the ex elusive r Ights Ln S 1 06 of 
the 1976 Act* as well as limitations on these rights, such as 
Char: in 5110(5), to new methods of transmission could usefully 
be studied further* 



S . Report on H.fi. 4103 of the House Coram , on Energy and 
Commerce^ H. K . Kept Nol 98-93^. 98th Cong - , 2d Sess - ~£2 
CI ; see also 50 Fed- Rfcfi * 18637. 18639 (1985), 
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XII- PROTECTION FOR SATELLITE* DISTRIBUTED 
PROGRAMMING UNDER THE COPYRIGHT ACT AHD Sf633 ARD 705 
OF THE COMMUNICATIONS ACT 

A, Procact ton for progrtn suppLUra under thg Copyright Act . 

1 . Exclusive righ t:s 

One of the exclusive rights granted to owners of 
copyright is the right of public performance. 17 U.S.C. 
106(4) . The terms "perform" and "publ ic ly" are broadly defined 
in 17 U.S-C- 101. to include the transmission of a performance 
by any means to the public , includ ing satellites . The Copy- 
right Act contains certain exceptions to the right of public 
performance* of whLch the most relevant are the exemptions of 
sections 110(5) and 1 1 T (a) , and the cable compulsory license* 
sec t ion lll(c)-(f). 

Satellite d is tr ibut i on o f copy r igh ted programm ing Ls 
now comnionplacei either by satellite to broadcast station* or 
satellite to cable* links. Direct satellite broadcasting (DBS) 
has been authorized by the FCC* but the raedlutn has not proved 
coratoerc t al ly viable yet . 

A public performance takes place when a copyrighted 
work is transmit ted to the publ i^ via satellite. In general . 
the emitting organization (a broadcast station, or a broadcast 
or cable program service network) J ~ subject to full liability 
under the Copyright Act for authorizing the public performance. 
Therefore these program services occur tinder 1 i cense from the 
owner of copyright* Section 1 1 1 (b) of the Copyright Act 
provides that satellite cable programming (such as HBO* ESPN* 
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and CNN) and other controlled access program services are 
subject to the copyright owner's exclusive right of public 
p er f orraanc e • 

The recep t ion and communication to the pub I ic of a 
performance in a public place (for example, by turning on a 
radio or television attached to commercial sound speakers) is a 
public performance and subject to liability unless one of the 
specific exceptions applies. The further distribution of a 
performance of a copyrighted work in public is also a public 
performance. Under these principles* the reception of 

satellite-dist ributed nonbroadcast services in a bar, motel or 
hotel is apparently an infringement of copyright. (The lodging 
exemption of section 111(a)(1) does not apply to nonbroadcast 
programming. ) Gn the other hand, the private reception of a 
signal in a private home and without farther communication to 
the publ i c , would not be an in £ r ingeraen t of copyr i gh t , a inc e 
the performance is not public; this is true even if the recep- 
tion is unauthorized by the copyright owner* 
2 • Cable compulsory 1 i cense . 

The retransmission of broadcast programming by a 
cable system is subject to the compulsory license of section 
111* The statute sets the terms and rates of compensation; the 
rates are sub j ec t to «<U us tment by the Copyright Royalty 
Tribunal - The compulsory license has been invoked in carry ing 
a "supers tat ion"^/ transmitted from the broadcasting f aci 1 i ty 



9 * Broadcas t s tat ions (such as WGR , WGN « and WTBS) transmitted 
nationwide to cable systems and their subscribers by means 
of resale satellite carriers* 
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via satellite and then distributed to cable systems- Satellite 
resale carriers licensed by the FCC have been held exempt from 
any copyright 1 iabi li t y for their re t ransmiss ion activity under 
17 U.S ,C. 1 1 1 (a) ( 3) ( "passive common carrier" exempt ion) . 

The Copyright Act does not grant cable system opera* 
tors per se any remedy against " theft-of -cable service*' since 
they are ordinarily neither the creators nor t/he owners of the 
copyrighted programming they transmit - (To the limited extent 
that cable system operators locally originate and own the 
p rog ramming , they would en j oy the rights of cop yrigh t owners - ) 

E * Protect ion for prograa ioppllgri and cable operators under 
SS633 and 705 ot the Corounicat ions Policy Act of 1984 . 

The Cable Communications Policy Act of 1 934 (Cable 
Act)* among other achievements, created two new private rights 
of act ion (proper ty rights in effect) under che communica t ions 
law to pro tec t against unauthorized private recep r ion of 
satellite signals under certain circumstances* and to protect 
against theft of cable service whether the signal is relayed by 
satellite or cer res trial means . 

1 . Unauthorized Reception of Cable Service : Section 633 . 

Section 633(a)(1) of the Cable Communications Pol icy 
Act of 1984 prohibits any person firom intercepting or receiving 
"any communications service offered ovsr a cable system, unless 
specifically authorized to do so by a cable operator or as may 
o therwis e be specifically authorized by Law. "J_0/ While former 

10. Cable Communica t tons Policy Act of 1 9 84 , Pub. L. 98-549 , 
98th Cons* - 2d Sess - , sec. 2 . §6 33 (to be codified at 47 
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§60 5 of the Coram un i c at i one Act of 1934 also Included a prohibi - 
t ion against the unauthorized reception o f communicat i ons 
services , new 5633 of the rr.ltlc Act is par t i cul arly tailored to 
the theft of cable services * and provides criminal penalties 
and civil remedies for violations of that section. Former S605 
of the 193^ Act did not contain specific remedies for such 
violations * 

Since there may be cases of theft of cable service 
that are not covered by §633* it is noted in the rel evan t 
legislative history that : "Nothing in this section [ $634* H. R» 
41 03 j became §633, Cable Ac t ] ia intended to affect the appL i- 
cability of existing Section 605 to theft of cable service* or 
any other remedies available under existing law tor theft of 
service • " 11 / 

The prohibi t ion in §633 also extends to a person 
as s i s t ing in the i n t ere ep tion or receipt of a comrauni cations 
service- Section 633(a)(2) defines the term "assist in inter- 
cepting or receiving 1 ' to include "the manufacture or distribu- 
tion of equipment intended by the manufacturer or distributor 
(as the case may be) for unauthorised reception of any communi- 
cations service offered over a cable syattsra* , - • tr According to 
the House Report » it was not the intent of Congress to subject 



IK S -C . § 633) , 

1 1 * Report, on H.R» 4103 of the House CoTpm * on Energy an <j 
Commerce" ! HTrI Rep , No . 98-934 , yttth Cong, , 23 Sess * 57 
< 1 984) , Both the Senate and House of Representatives 
adopted the explanations in H - R - Rep, No * 98-934 „ with 
certain amendments. jee Cable Telecommun icat ions Act « 130 
Cong ■ Rec ■ S 14285 anTHFT T2TT5 - ^o^Ty^dT^E5ct7"TT; T584) , 
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manufacturers f d is tr ibutora or retailers to liability under 
tha t section if they da not p rov ide a device or equipmen t "with 
the intent or specific knowledge that id will be used for the 
unauthorized reception of cable service.' 1 ^/ The primary aim 
of subaec t ion (a)(2) ia Co prevent the ms nufactufe and 
distribution of so-called "black boxes" and other unauthorised 
converters which permic reception of cable Services without 
payment; * j 3 / 

Penalties or remedies for violations of the prohibi- 
tion in §6 33 (a)(1) are set forth in subsections (b) and (c) . 
The section also provides generally th^it any State or franchis- 
ing authority may enact or enforce laws with respect to the 
un au t ho rlzed interception or reception of any cable or ocher 
comraun i cat ions servi ce t e <Sen if the laws impose hi gh er penal- 
Ctes or sanctions. The criminal penalties for violations of 
subsection (a) (1 ) of §633 are graduated. Any person whn will- 
fully violates the section may be fined not more than $1,000 or 
imprisoned for not more than 6 months, or both. Where the 
violation is not only willful, but for purposes of commercial 
advantage or private financial ga in , 1 4/ the person ia subject 



1 2. 
1 3. 
1 4. 



Id. at 84. 



Id, 



Id . The legislative history of §705 contains explanatory 
language in connection with the phrase "private financial 
gain." 130 Cong. Kec . S 14285 (daily ed. Oct. 11 , 1984). 
Further , the term Ts~ defined in 5705(b)(5) as excluding 
"the gain resulting to any individual for the private use 
Ln such individual's dwelling unit of any programming for 
which the individual has not obtained authorization for 
tha t use." Courts may look to this definit ion for 

guidance in interpreting the dame term in S 63 3 of the 
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to a fine of not more than $25,000 or imprisoned for not more 
than 1 year, or both, for the first offense, and not more than 
$50 , 000 or imprisoned for not more than 2 years , or bo th , for 
any subsequent offense .15/ In this respect, the House Report 
observes that "[ t]he increased penalties triggered by wi ilful 
violations committed for purposes of commercial advantage or 
private financial gain are designed in part to reach the pro- 
due £ ion of devices, or sale of equi pro en t or 3 erv ices , int ended 
for unauthorised reception of services provided over a cable 
system. " 1 6 / 

With respect to civil remedies , a "person aggrieved" 
by a violation of 5633(a)(1) may bring a civil action in a U . S . 
district court or in any other court of competent jurisdiction. 
In light of the broad language of 8633(c) (1): "Any person 
aggrieved by any violation of subsection (a)(1) may bring a 
civil action - - * . " it appears likely that both copyright 
owners and cable operators may have standing to enforce this 
new provision. It is not clear, however, whether the clause 
"as may otherwise be spec i f ically authori zed by law" in aubsec- 
t ion (a) ( 1 ) was intended to cover rights under the Copyright 

Cable Act. 

15. An amendment was made to a similar provision in 5705. The 
word "offense" was changed to "conviction" in S 705(d) (2) 
"in order to clar i f y that more than one conviction , and 
not a single conviction on more than one violation, is 
what triggers the applicability of the higher criminal 
penalties Cwh ich provide up to a $50,000 fine and 2 years 
imprisonment } ■ " 1 30 Gong* Rec . S 1 4286 (daily ed . Oct . 
11. 1 984) - Although the change was not made in 5 633 . it 
may be argued that the intent was the same. 

16. Iji. 
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Act of 1 976. The meaning of the cerm "any person aggrieved 11 

was discussed in connection with the use of the derm in 

5705(d)<3)<A) of che Cable Act: - In that context:, che cerm wad 

viewed as covering owners of rights in programming as well as 

s enders of che signal embodying che programming . 1_7/ 

Civil remedies available under subsection <c) include 

temporary and final injunctions r actual or statutory damages, 

and full costs, including attorney's fees. With respect to the 

amount of damages, where a court: finds that a violation was 

committed willfully and for purposes of commercial advantage or 

private financial gain, the court may increase the award of 

either actual or statutory damages to $50, 00 0- In the event 

the court finds a violator was not aware arid had no reason to 

bel leve that his acts cone t i tut ed a viola t ion of 5 633 , the 

court may reduce the award to not less than $100. 

2 . Unauthorised Reception of Certain Cpmniun lea t ion s : 
Section 705 . 

Specific provision has now been made in the Communi- 
cations Act of 19 34 for the protection of "satellite cable 
programming . M J_8 / As defined in new § 705<b) > "tha term 'satel- 
lite cable programming 1 means video programming which is trsns - 
mi t ted via satellite and which is primarily intended for che 
direct receipt by cable operators for their retransmission Co 



17- See 130 Cong. Rec , S 14288 and H 12238 <daily ed. Oct. 11, 
TW4) . 

18. The Cable Act amends the Communications Act of 1934 by 
redesignating former §605 as $705, and inserting " <a) f * 
after the section designation. The Act alsu adds new 
subsections (b)-(e) at the end of the existing section. 
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cable subscribers . " Under the scheme adopted in S 705 of the 
Cable Act, any individual i3 free to intercept or receive any 
satellite cable programming for private viewing if the program- 
ming involved is not encrypted, and a marketing system has not 
been es tabl ished aa provided in that sect ion , Sat ell i te cable 
program suppliers are given a clear choice by this new provi- 
sion: scramble their signal, or establish a marketing system 
for authorizing private viewing. The legislative history 

elaborates on the terminology used in new 5705(b). With 
respect to the phrase "private viewing" as used ^ n that provi- 
sion, it is noted that the term does not include 91 any retrans- 
mission by so-called * private cable' or 'satellite master 
antenna television' systems. Nor is it contemplated that an 
individual may redistribute programming received by his satel- 
lite equipment to the homes or residences of his neighbors. 
Nor is it contemplated that * private viewing • inc ludes d lap lay 
of satellite cable programming in the public are* of an apart- 
ment but Id ing ( condominium p or housing complex , or in caverns ( 
res taur an ts or fraternal halls . M J^9/ Further , the intercept ion 
of the "satellite cable pirograniralng" must be directly from the 
satellite feed to come within the acope of 5705(b) . 20 / 

The exemption in 5705(b) applies only where the video 
programming transmitted via satellite is prlma.rlly intended for 
the direct receipt by cable operators for their retransmission 



19, 130 Cong, ftec , H 12238 (daily ed , Oct, 11, 1984), 

20, Id, 
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co cable subscribers . Wt th respect: Co closed-circuit spores 
and special events transmissions . Lt La noted Ln the leg is La- 
t ive h Is tory of that provls Ion that: : 



Closed-circuit spor ta and special even ts 
transmissions, whether on a regular or ad hoc 
basis may be primarily Intended for viewing 
by paying customers in public places where 
local promoters have acquired public perform- 
ance rights f e.g* . movie theaters , a tad Is * or 
public performance halls) • If the sender of 
such s transmission 11 censes re t r an std 1 a s Ion 
rights to certain cable operators . one must 
look to the facts of the case to determine 
whether this is the M primary " Intent of the 
sender. 2J__ / 

The Cable Communications Policy Act of 1984 does not 



clarify the threshold issue of what communications are covered 



provides that: "This section shall not spply to the receiving, 
divulging, publishing, or utilizing the contents of any radio 
communication which is t ran am it ted by any station for the us e 
of the general publ ic - . . . '*22/ The new satellite cable program- 
ming scheme in §705(b)-(e) would not come into play where the 
programming is "transmitted by sny station for the use of the 
gene*: a 1 publ ic , " In de term in ing the meaning of the eKclus ion- 
ary language in 5705(a) of the Cable Act. it id helpful to look 
to the construction of former §605 of the Commun lest Ion s Act of 
1934. Congress observed in the legislative history of the 
Csble Ac t that former S 605 provided "broad pro tec t ion against 



22- Section 605. now §705(s) , was revised in 1962; the term 
"broadcast" was deleted- See hi U.S.C- S605 (1982). 



by S 705 in the f Irs t place . 



Section 705 (a) [former S605 ] 



21- id. 
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the unauchorized interception of various forms of radio 
communicac ions , " and that there was no intent co alter "chose 
broad protecciona. "23/ 

Case law cons truing former S60 5 of the Coraraunl ca t ions 
Act of 1934 applied that section Co subscription television* 
mult ipolnt d is t r ibu t ion and other t ran&raiss ion services * An 
earlier decision, that was recently c. ced by the Court of 
Appeals for the D+C. Circuit in reviewing the FCC ' 6 interim 
direct broadcast satellite regula t ions , 24 / involved restric- 
tione placed on the operation of a Subscription music service 
by FM licensees v 25 / In Func t ional Music . the court did not 
agree with the FCC ' s f ind ing that the activities of the func- 
tional music Operators const* tuted point-to-point communica- 
tions. Referring to the definition of broadcasting in the 1934 
Ac t , the court stressed that Func clonal Mus ic's p rograram ing was 
cf interest to the general radio audience and was specifically 
transmitted with the intent to reach the public generally. Aa 
noted in the DBS context* "the test for whether a particular 



23, 130 Cong, Rec , S 14287 and H 12237 (daily ed . Oct. 11. 
1 984) , 

24. See Na clonal Aas'n. of Broadcasters v ■ F « C . C ■ T 740 F. 2d 
TT50 (d.C- cir, 1$£4>. 

25* Functional Music » inc. v. F.C .C. , 27** F.2d 543 (D.C. Clr. 

1 958) i cert ■ denied , U.S. 613 (1959); see also C har t - 

well Communlcac long Group v. Westbrook , 637 F. 2d 459 £ 6th 
Ci r * l b&UJ ; and National Subscription Television v- S & 
HTV, 644 F.Zd 8 20 (3tti~Cir. 1 981 > ' 
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ac t lvi ty cons cicutea broadcast lng Is whether there Is 'an 
incenc for public distribution* and whether the programming la 
'of Interest to the general audience ■ ' 11 26/ 

Unlike former 5605, express provla Ion has been raade 
In amended §705 for criminal penalties and civil remedies for 
violations of the protections afforded by that aect Ion . 
Section 705 (e) added by the Cable Ac t to the Communications Ac t 
of 1 93^. title hi U.S.C.. also provides that the specLflc reme- 
dies In S 705 do not "affect any right . obi lgatlon , or liability 
under title 17, United States Code . any rule . regulation . or 
order thereunder ■ or any other applicable Federal , State ■ or 
local law- " With the exception of the change of the word 
''conviction" for "offense" In 5705(d)(2), the penalties and 
remedies under $705 are generally the same as those described 
above In connect Ion with 5 633. Unlike 5 633. however , the 
legislative history of % 705 ( d) (3) (A) states clearly that owners 
of rights In intercepted radio communications, and not Juat the 
sender of the signal, may be a "person aggrieved" by violations 
of 5705(a) . Section 705(d) (4) does add a new remedy. This 
provision subjects "the impair tat ion ■ manuf ac cure ■ sale ■ or 
distribution of equipment by any person with the intent of its 
use to assist in any activity prohibited by subsection (a) [of 
§705]" to the same penalties and remedies as a person who has 
engaged in such prohibited activity. 



26 . National Ase'n. of Broadcas tera , supra . 7^0 F . 2d at 1201. 
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It is provided in 5705(e) that the cop /right law is 
not affected by that section* and the issue of who mc.y author- 
ize the reception of an unencrypted signal Eor private viewing 
continued ' to be governed by existing copyright law and 
contrac t . 27/ With respect to the savings clause In S705 C e) 
[then (d)]. Congress observed that "the adoption of this 
provision is not Intended to affect the legal status under 
copyright law of any technological device. Further, there Is 
no intent being expressed with respect to the question of 
whether equipment capable of receiving satellite cable 
programming Is to be considered a receiving apparatus for 
purpose of an e Kempt ion under 17 U. S - C . 110(5)- "28/ 

IV. SATELLITE TECHNOLOGY AHD ITS OSE IN THE 
DISTRIBUTION OF COPYRIGHTED WORKS 

Since the passage of the Copyright Act of 1976. 
developments in satellite technology and changes in FCC commu- 
nications policy have had a marked impact on the way in which 
the American public receives television p Cog ramming . "Super- 
stations" like WTBS (Atlanta) or VOR (New York) are distributed 
nation-wide via satellite to cable links* A galaxy of new 
cable programming services has been created and marketed via 
satellite to cable systems* Radio and television broadcast 
networks make increased use of satellites to distribute 
programming to their affiliates* Only some of these 



27. 130 Cong. Rec , H 12238 (daily ed - Oct. 11, 1984), 
28- Id- at H 12239. 



31 



developments were contemplated in 1976; their Impact on the 
market for televised programming Is substantial. Direct 
satellite broadcaa c Ing , howeve r ( a 1 though Initially promisingi 
has not proved comroer c lal ly viable to date. 

A* Regulatory fritt^work * 

The framework within which the FCC authorises the 
ope rat Ion of fixed-satellite and broad c as tinges ate 11 1 te 
services Is the Int em at tonal Teleconimunlca t Ions Convent ion • 
Frequency allocations for these services must comply with the 
technical requirements set forth the Convention , Radio Regu- 

lations and other relevant agreements- Article 23 of the ITU 
Convention requires administrations to assure the secrecy of 
r adiocotPmun icat long * 29 / The secrecy obligations of the U.Si 
under the Convent ion are generally covered in S 705 [former 
5605] of the Communications Act of 1934 on the unauthorised 
publication or use of communications. With respect to the 
reception and use of television and radio programming that is 
not transmitted for the use of the general public, section 
705(a) prohibits generally any unauthorized person from 
receiving or assisting in the receipt of any interstate or 



29- For text of article 23, see Final Acts of the World 
Administrative Rad io Conference (Geneva , 1979) f reprinted 
Tn MeVsape f rpm the Fres lden t of the United State a , TrT 
"Boc ; No , 9 7-21, 97th Cong - , Ts~t Seas . , at 2^1 ? 1 981 ) 
(Treaty was ratified by the U-S. on Sept * 6, 1 983). 
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foreign commun icac ion by radio and using such communication 
therein for his own benefit or for the benefit of another noc 
entitled thereto. 30/ 

B . Current gCC Author Uatigna . 

Of the thirteen apace serviced Listed in the Interna- 
tional Telecommunications Union * s <ITU) Table of Frequency 
Allocations, only two are currently of general interest in the 
distribution of copyrighted works embodied in television or 
radio programming; Fixed-Satellite Service (F5S) ; and 

Broadcasting-Satellite Service (BSS) . Geostationary satel- 

lites whose orbit remains approximately fixed relative to Che 
Earth* s equator are used to transmit both FS5 and BSS for 
reception in the continental United States* the 43 contiguous 
States (Conus) ,y2/ There is a direct correlation between the 
power radiated by a space station located on a geostationary 
satellite and the size and complexity of the antenna used to 
receive the signal on the earth's surface. The higher the 
satellite power . the smaller the dish antenna required for 



30 . See Cable Communications Policy Act of 1984, Pub. L. 93- 
549 . 98th Cong.. 2d Sess., sec. 5. 5705(a) (to be codified 
at 47 U.S.C. 5705(a)) . 

31. See First Advisory Committee Report , ITU WARC ORB 1985, at 

t^t ;rt>«3). — 

32. For definitions of terminology used in connection with 
space services , see 47 C.F.R. 52.1 (l 984) . 
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reception* A recently launched satellite, GTE Spacenet's GSTAR 
I fr ia capable of delivering five channels of service Co one- 
meter or 1,2 -meter dishes, 33/ 

Current operational domestic satellite ays terns in the 
FSS are authorized by the Federal Comnmn icat ions Commits ion 
(FCC) to use the frequency band from approximately 4 to 6 GHz 
(C-Band) ; and the bands from 11,7-12,2 GHz and T U~ 1 4 * 5 GHz (Ku- 
Band) .J34/ Satellites in the C-Band usually havs about 24 trans- 
ponders, while those in the Ku-Band approximately 16 trans- 
ponders. The number of transponders on a satellite is general ly 
determined by the total available bandwith and by the frequency 
re-use plan. With respect to BSS ( the FCC regulationa provide 
for limited sharing of the frequency band 11*7-12*2 GHz between 
FSS and BSS ^5 / Provision has also been made for the u&e of the 
band 17,3-17.8 GHz by the fixed-satellite service for the 
purpose of providing feeder links to the b roadcas t i ng-satel 1 i te 
service . 36_f Fixed -sat ell ite service is generally a rad iocommu- 
nlcatlon service between earth stations at specified fixed 
points. In aome cases, the service includes satellite-to- 
satellite links. 



33 , The search for tib iqui ty in television ( Broadcailin .fi * ^ t 
52, 56 (July 8, 19S5>. 

34, 47 c.F. R. 5 2 - 1 06 (l 9S4) * For 1 1st of C-Band and KurBand 
satellited now operational, see Where the Birds are . 
Broadcasting , at 5 0 (July 8 , 1 98 5) I Tfie PCS discourages 
the use oT terms C-Band and Ku-Band since they are not a 
very accurate way to describe frequency allocations. 

35, 47 C,F,R, $2,106 and NG1 45 (1984). 

36, Id, at NG140, 
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In anticipation of the 1933 Regional Administrative 
Rad io Conference > the FCC adopted policies and rules for the 
authorization, on an experimental basis, of direct broadcast 
satellite service (DBS). Unl ike the PSS t signals transmitted or 
retransmitted by space stations in the DBS service are intended 
for reception at multiple receiving points. In its Report and 
Order of June 23, 1982. the FCC viewed DBS service as "a radio- 
communication service in which signals from earth are retrana* 
mitt ed by high power t geostationary satellites for dlrecC recep- 
tion by small, inexpensive earth terminals * " 37 / The FCC amended 
its Table of Frequency Allocations contained in Fart 2 of its 
regulations Co perm it DBS down 1 ink opera t ions in the 12,2-12.7 
GHz band and uplink operations in che 1 7. 3-1 7 » 8 GHz band . 38/ 
The FCC examined Che record in that proceeding and concluded 
that DBS could provide extremely valuable services to the 
American people. It found that the "possible benefits of the 



37- Report and Order in Doc . No. 80-603 . 90 F.C.C.2d 676. 677. 
n* 1 [ \ 982) . While the FCC considers the terms BSS and DBS 
as synonymous. it uses the Cerm DBS "when discussing 
domestic policy matters and BSS v*ith regard to frequency 
allocation matters . ,f 1^. Broad cas tine-Satellite Service 
is defined In the FCC regulations as a rad iocommunlcat ion 
service in which signals transmitted or retransmitted by 
space scat Ions are Intended for d irect reception by the 
general public, HoUei In the broadcasting-satellite 

service ( the term * 3 irect recepcion' shall encompass both 
individual reception and community reception 47 C. F. R. 

S2.1 (1984). For definition of "Direct Broadcast Satellite 
Service,*' see 47 C.F.R. S100.3 (1984). 

38. 47 C. F.R. $2. 1 06 and NG1 39 (1 984) . The incorporation in 
the ITU Radio Regulations of the frequency allocation plan 
adopted for Region 2 of the 1983 Regional Administration 
Conference for the Planning of the Broadcasting-Satellite 
Service was accomplished at the August 1985 World Admini- 
strative Radio Conference. See Broadcast inR . at 42 (Sept. 
16, 1985). 
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service Include the provision of improved service to remote 
areas, additional channels of service throughout the country* 
programming offering more variety and that is better suited to 
viewers ' tastes , technically innovative service , and expanded 
non-entertainment: servlce ( "39/ The FCC 1 s PBS Ord er was reviewed 
by che Court of Appeals for the D.C. Circuit in an action 
brought by the National Association of Broadcasters. The Court 
commended the FCC on i ta regulatory accommodation of this new 
technology and generally upheld the FCC * a frequency allocation 
for DBS and other aspects of its interim DBS regulations , With 
respect to the application of certain broadcasting requirements 
to this new form of satellite service. however, the Court 
vacat ed the port ion of the DBS Order ** that makes broad cas t 
restrictions inapplicable to some DBS systems , , , , "40/ 

An interesting new development in satellite technology 
and functions is the discovery in recent years that some spare 
capacity in what were considered space stations in the fixed-* 
satellite service could be used to transmit directly co individ- 
ual rece ivers , The FCC perm i t ted thi s sharing of FSS and BSS 
services as long as the users remain within set technical para- 
meters . e , a, . dec Lb el levels . A 1 982 grant by the FCC to GTE 
Satellite Corporation (GSAT) to lease transponders on a Canadian 
communications satellite in order to provide a broadcasting- 
satellite television service in the 11,7-12,2 GHz band formerly 



39, 90 F.C,C.2d, at 680, 

40, Nationa l Ass 1 n . of Br oadcas ters v, F.CC, , 740 F- 2d I 1 90 , 

<d,c. cir. 1 y*u>\ 
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reserved for fixed (po Int-to-polnt) aatellite service was upheld 
In a Court challenge brought by United States Satellite Broad- 
casting Co * p Xnc * The Court found that GSAT had disclosed in 
its application "that it had signed an agreement to l^ase capac- 
ity to United States Television (USTV) which planned to provide 
television programming to ' small CATV [cable-TV] systems ■ 
hotels , motels * hospitals * low power TV and STV [subscription 
television or "pay TV"] and MDS [multipoint distribution 
service] operations as well as multiple and single dwell-* 
ings . ' " 41 / It is now recognized in the United States that 
broadcast ing-sat el 1 i te aerv ice may be provided for d i re<*fc— to- 
rtoise reception of television ^nd radio programming using either 
low or high power geostationary satellites. 

Whi le techn ically feasible , d i rect-co-home broadcast- 
ing has proven very costly. One of ch» ifew operaC tonal systems, 
United Stated Satellite Communicat ions lac . (JSC I) recently 
filed for Chapter 1 1 bankruptcy protection. imr.I had provided a 
f i ve channel Ku^band service since 1983 using Teles at Canada' s 
An Ik C-Il t Only Hubbard Broadcasting 1 s United States Satellite 
Broadcasting* Direct Broadcasting Satellite Corp. , and Dominion 
Video Satellite are still planning to build and launch high 
power direct broadcast satellite systems; and the FCC has 
granted DBS permits to Satellite Syndicated Systems * National 
Chris t ian Network, Advanced Communications Corp . and Hughes 



41 . United States S atellite Broadca sti ng Co- v. F.C .C* , 740 

F.2d 1177. 1151 (D.C. cir- 1984). 
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Communications Galaxy lnc . 42 / Interest: has been expressed t 
however , by many cable systems and other enterprises in provid- 
ing low power di r ect - to -home satellite eervicea from fixed 
satellites. For Several montha t the cable industry has act ive ly 
conai dered, plans to scramble ita satellite cable programming and 
Sell the service to owners of dish antennas* It is reported 
that « in the last five years, over one million home dishes have 
been installed t and that the number ia growing "at a rate of 
between 40,000 and 35,0 00 a month. "43/ The aervice would 
initially be provided over the C-Sand satellites now used to 
trananit programming to cable aystems .44/ At least one program 
distributor, HBO, has recently announced a marketing scheme for 
reception of satellite cable programming directly by individual 
earth station owners « 45 / Eventually, the next generation high- 
powered Ku-Band satellites may also be used to provide 
programming d irec t ly to home subscribers. 



42, D i rec t b roadca st sa tellites. Broa dcas ting t at 22 (July l fr 
T085), 

^3. Id,, 

44. See , e . g ■ , T * Gi rard , Cable Bi z In tens i frying Effort to 
Scramble and Market Program Services * Daily Vartety i at T 
(June 7, 1 yti!>) ; and J , Boyle , HBO Unveiirplan to Sell its 
Services to Home Dish Owners , Multichannel News"] at 1 (May 

1 965) . 

45. Multichannel Hews , at 3 (Oct. 21, 1985). 
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</• ALTERNATIVE DISTRIBUTION SYSTEMS FOR 
SUBSCRIPTION! PROGRAM SERVICES 



Wht le the copyright status of program services 
offered by satellite delivery systems for cable system retrans- 
mission has been the focus of considerable attention since the 
first satellite resale common Carrier was authorized by the 
Federal Communications Commission (FCC) i _46 / a variety of trans- 
mission systems for video and audio programming have also 
evolved . in recent yesrs . the FCC has taken steps to encourage 
the development of alternative d is tr lbut ion systems • and has 
acted expeditiously to provide a regulatory framework for the 
establishment and operation of these systems » This has not 
always been the case » In the 1 950 ' s the FCC delayed the intro- 
duction of what has been termed "pay -TV" in an effort to pro- 
tect the then exist ing commerc ial te lev la ion broadcast ing 
system. This has now changed * The trend is clearly toward 
opening the door to competing technologies in order to provide 
the viewing public with the widest possible alternatives* As 
noted in a recent article on communications law: 

[TJhere exists today a " let ting in" process . 
Instead of the "crabbed" protectionism of 
Carroll t carroll Broadcasting Co* v. FCC i 258 
F- 2d **>t+0 ( D, C . Cir „ i 9 bB ) . rem \ d sub nomT 
Georgia Broadcasting Co ■ . "27 F.c7c. T61 7. 18 
R* R* &'35 C 1 959J J - the Commission has now 
adopted- -with some except ions --a pol icy of 
letting new technologies have their day in the 
market* Unlike pay TV which was 9 0 long 



46. Memorandum Opinion and Certificate in File Ho. W-P-C->884 , 
62 F.CTTn 2d 1 5 3 ( 1976? - The retransmission of broadcast 
signals by resale common carriers has been held exempt 
from copyright liability* See Eastern Microwave. Inc« v« 
Doubled ay Sports , Inc. , 69 1 P- id 1 25 (2d Cir» 19B2)« certT 
denied, ^59 U.S. 1^26 ( 1 983) - 
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delayed , direct bread caa t satellite, low power 
TV, mult 1 -channel muLtlpo Lnt d Istrlbut Ion 
sy 9 tenia (MMDS) ■ and other new technologies 
have All been authorized (albeit with Inordi- 
nate delays Ln handl lng the flood of appl Lcs- 
t Lona Ln Services ILke low power or MMDS ) 



Furthermore . 



let ting Ln" approach * f+ 7 1 



Congress has rat L f Led 



thLs 



Wh Lie not Lnt ended to be exhaust Lve t the f ol low Lng 
overview of certain of the too re promising systems may further a 
Consideration of the CopyrLght protection of works embodied Ln 
programming transmitted by these emerg lng subscription ser- 
vices. Discussion of these Issues Is particularly opportune In 
light of the proposed Introduction of satellite d Irect - to-home 
subscription services In the Coming months* Unlike satellite 
resale Common carrier or d 1 rec t -to-home satellite services, the 
transmission sys t ercs d Iscussed below use primarily terrestrial 
microwave links or cables to distribute video programming to 



their aubscr Ibers 



The programming transmitted may , however , 



be received directly or Indirectly from a space satellite. 

A . Subscription television trananlaa Ion lyst^ma <STV) . 

The FCC Initially approached the authorization of 
subscript Ion televls Ion s er vices with cons 1 derable caut Ion. 
There was concern that the proposed service might siphon 
audience away from free over-the-atr television to the detri- 
ment of the viewing public After more than a decade of study, 
the first trial o per at Ion commenced In the summer of 1962 In 
Hartford, Connecticut. Six years later, the FCC concluded that 



47. H- Geller. Communlcat Ions Law--A Hal f Century Later , 37 
Fed* Comm. L.J. 73 , 78 C 1 985) . 



44 



40 



subscription television, or STV. would provide a beneficial 
supplement to free television; however, it adopted very 
restrictive rules for this new service to assure the continued 
viability of conventional broadcast ing .48/ Recognizing that 
feature films and sports programming would likely predominate 
in this new medium , the FCC 1 1ml ted the number o £ hours that 
could be devoted to films and sports in an attempt to stimulate 
the production of more diversified STV programming of a 
cultural or e due at ional nature , and prohibited commerc ial 
advertising. 49/ It also provided that only one subscription 
television operation would be permitted in any qualified commu- 
nity and that an authorization would be issued only where the 
principal community of a station was loc a ted ent ir ely with in 
the grade A signal contours of five or more commerc ial televi- 
sion broadcast stations, Including the station of the STV 
operator .^0/ The FCC also required an STV operator to broad- 
cast at lease 28 hours of conventional broadcast programming 
per week and prohibited the sale of decoders to subscribers. 



48. Fourth Report and Order In Doc , Ko, H279 , 15 F.G.G. 2d 
466 CI 969) , af £ *d . National Ass'n. ot Theatre Owners y. 
F.G.G. , 420 PT2a 194 <u.C. CLr. iy&9> . cert, d enled. 397 
U.S. 922 (1970). 

49 . When similar rules on pay TV in cable were struck down by 
the court t-n H ome Box Office, Inc. v. F.G.G. , 567 F.2d 9 
(D-C. Gtr. 1977). cert, denied , 434 U.S. S29 (1977) . theae 
STV rest): lotions were subsequently dropped. See H. 
Geller, supra note 47 • 



50. 15 F.G.G. 2d, at 595. 
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STV operations remained aubj ect to these onerous FCC 
res tr Let ions unt i I 1 9 77 t when the FCC commenced a reevaluat ion 
of ita rules on subscription television* In the proceeding, it 
was observed that , although non-experimental STV stations were 
permit ted aa of 1 968* none commenced ope rat ion un t il a linos t a 
decade later » 51 / The FCC recognized that the growth of STV had 
been encumber fed by admlft is tra t i ve restrictions and concluded 
that: "STV should be given the opportunity to develop on an 
equal footing with conventional television since it C An respond 
directly to the intensity of consumer preferences, and there- 
fore serve the publ ic interest. M ^2 / 1 1 found that conventional 
broadcasting did not need to be protected from STV incursion, 
and reaffirmed its 1 9 68 conclua ion that nationwide STV service 
was in the public interest* With respect to pay services 
generally ■ the FCC noted that : M STV can no longer be con- 
sidered a service offering a product of uncertain appeal* Pay 
programming 13 now widely available over cable* through MDS 
systems, as well as STV stations > Proposals to offer vast 
subscription serviced via a DBS service have been filed with 
the Commission . There is clearly a market for pay video 
services and suppliers are likely to find themselves competing 
not only with conventional television but also among them* 
selves. "53/ 



51. Subscription TV Service , Third Report and Order In Doc » 

52. _Id. at 345. 

53. Id. at 347. 
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The FCC continued to review 1 ta regulations on STV in 
an effort to deregulate this service and relieve STV operators 
o f cumbersome requirements • 54 / I n th is new regulatory c 1 [mate * 
by 1982, subscription television operations had grown to 
between 1 - 5 mill ion and 1-6 mill! on subscriber a f and the number 
of STV stations on the air reached 31 stations in 22 mar- 
kets -55/ Those deciding to enter this business , or expand 
existing opera t larva ( now have about: 133 televia ion markets to 
consider. While the outlook for STV looks promising, there are 
some industry analysts who view subscription television as an 
interim technology. It has been observed that " f a } \ibs cr ipt ion 
television was conceived as a way to provide viewers with extra 
programming until cable, microwave transmission* and other new 
technologies were available. *lt was always seen as a transi- 
tion service, to serve during the window of time while the 
nat ion was getting cable - * "56/ Others believe that , if an STV 
operation achieves a high level of subscribership in an area 
before the arrival of cable ■ and STV subscribers are generally 



54. See , e > ^ » t Subscript ion Television Service , Memorandum 
TypTnion and Order in Poc . No . 51 b J^ j 53 R.R, 2d CP&F) 57^ 
11 983) ; see also Subscription Television Service . Fourth 
Report and Order in poc, No * Zl 5UZ ("Proceeding 
T eirmtnated J , 54 fc,R,2d jM) \2?± <19S3), 

55 - Subscript ion Tel e vi s ion » Br oadcast in& , at 33 (Aug, 1 6 , 
i9S2>- 

56, N. Henderson, Channel 50 to Drop Super TV . Wash, Post . 
Oct, 23, 1985 ( Washington BusinesaT "! at 3. 
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sat is f led wl th the qual icy of films ■ sports and spec ial pro- 
gramming provided, they are noc likely CO change the mode of 
del i very of these mass -appeal pay Services t 57/ 

Today. subscription television services may be 
provided* in accordance wich S73. 642(a) of the current FCC 
regula C ions , by licensees and permittees of both coramerc ial TV 
broadcast stations and low power TV stations. 58/ With respect 
to low power stations, the FCC has observed that * 

STV may be particularly suited to formated 
programming on low power stations; indeed, in 
sofPe markets it may be essential to the 
viability of the Service. We believe that STV 
and low power share the potential to acceler- 
ate utilisation of unused channels* provide 
viable financial support for specialised pro- 
gramming and small market 8 tat ions and respond 
to the interests of the audience. We are not 
requiring a separate STV author i za t ion , 
although proposed subscript ion opera t ion raus t 
be indicated on the application form, and 
axlst ing low power licensees that are provid- 
ing free service wi sh Lng to change to sub-* 
scription service must so notify the Commis- 
sion via an application for minor- modifica- 
tion, 59/ 

One of the few remaining restrictions placed by the FCC on STV 
operations is that stations may conduct such operations "only 
by using an encoding system that has been approved in advance 



57, S ubscript io n Tele vis ion . Bro adcas t log , at 39 (Aug* 16* 

58, 47 CF.R. §73. 642(a) (1984), 

59, Low Power Television Service, Report and Order in BC Doc. 
N o, 78-2 53 (Proceedi ng Terminated), 51 R,R. 2d (F&F) 476, 
520 " 
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by the FCC. "60/ Cercain technical requirement a must also be 
met . 

While tho FCC initially found subscription television 
to be a "broadcasting* 1 service in its 1 968 proceeding, court 
decisions applying former S605 [now 5705(a) ] of 47 U.S*C- to 
STV programming have held that the transmissions were not a 
form of broadcasting intended for the use of the general 
publ ic. In National Subscription Television v * S&K TV , the 
court reasoned that > even though the subscription television 
operator hoped its programming would attract the widest 
possible audience, and designed its method of transmission to 
enable it to accommodate the anticipated demand, it was only in 
that sense " intended" to b« received by the general public r 
that is, broadcast within the meaning of section 153£o)» 47 
U. S . C « 61 J The courts have generally protected subscription 
services under S605 from the unauthorized manufacture, sale or 
distribution of STV signal decoding equipment , 

Whether subscription services should be classified as 
"broadcast" was recently the subject of an FCC rulemaking. On 
October 4, 1985> the FCC announced its proposed decision to 
reclassify STV and DBS as point -to-mul t t point (non-broadcast) 
services w which would exempt them from statutory and othor 
regulations applicable to broadcast stations* While the text 
of the proposed rulemaking has not been issued r the FCC noted 

60- 47 C*F*R- S73-644(a) ( 1 984) . 

61. National Subscription Television v* S&H TV . 644 F.2d 820 
(9th Ci r . 1981 ) ; see alao Char ewe 11 Communications Group 
v. Weatbrook i 637 K*id 4b9 (frth c tr. 1 960) . 
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in a press release that, "beCauae subscription tranamifldiona 
are coiamun tea t lon9 in tended for spec if ic reception points - -Che 
licensee 1 s sub scr ibers - ~ they eXhibi t characteristics of point- 
to-point services rather than broadcasting . Thus * the d irec t 
contractual relationship between the licensee and recipients of 
aubscript ion programming satisfied the test of ' addreasib ill ty ' 
inherent in all point-Co-point services and , therefore it 
should be characterized as such. "62/ 

B. Multipoint Distribution Servlctg (MPS) * 

While subscription television services (STV> are 
offered by licensees and permittees of commercial broadcast 
stations over broadcast frequencies , multipoint distribution 
services (MDS) are classified as "common carriers" and 
authorized to provide a non-broadcas t omnid irectional service . 

The FCC first allocated spectrum for this new service 
in T 962 ; 63 / however* liCtle use was made of che allocated band 
(2150-2160 MHz) for about ten years r A technical limitation 
was removed in 1970 that Led Co Che filing of several applica- 
tions proposing to use this spectrum for the common carrier 
distribution of television programming from a central location 
to numerous points selected by a carrier's subscribers. The 
applicants perceived a need "to provide for relay of 



62. NEWS (Federal Cotnmunlcatiogg Commission ) > Oct, 4. 1985. at 

63. Report and Order in Doc. No. 14712, 39 F.C. C. 834 (1 962) . 
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ins C rucc loTtal and train Lng television Co schools , industry , 
municipal government and for other miscellaneous uses such as 
the coverage of business, industry or medical convent ion a ■ " 64 / 

In reviewing the proposed future development of this 
service* che FCC noted the potential use of these facilities 
for the distribution of closed circuit entertainment program- 
ming fco mass aud lences . 6J5/ In January 1 9 74, the FCC adopted 
rules providing for two 6 MHz channels in 50 of the largest 
met ropoli t an areas ; Channel 1 (2150-2156 MHz) and Channel 2 
<21 56-21 62 MHz) - In all other areas of the coun t ry t the second 
channel was designated Channel 2A and the bandwidth was 1 imi t ed 
Co 4 MHz — 6 MHz being required foe transmission of a standard 
television 8 ignal * 66/ 

In L ts report on the reallocation of channels from 
the Instructional TeleVis ion Fixed Service <ITFS) to MDS , the 
FCC noted that t according to statistics compiled by a private 
concern t as of August 3 , 1982* there were 8 2 MDS services 
operating and an additional 120 services licensed that had not 
yet obtained a cus tomer - 6_7 / With respect to programming 
carried by MDS services, Lt was stated that "[ c ]he majority of 



64* Multipoint Distribution Service , Notice of P roposed 
^uTemaking^ln Doc, No. 19493 , 34 F.C.C.2d 719 < 1 97gj - For 
VCC rules on purpose and p~erni Iss ible MDS service, see 47 
C-F,R* 521*903 <1 984)- 

65* Id,, at 722* 

66- See In a truce I onal Te lev is ion Fixed Service (MPS Realloca - 
tion) , b4 k*k.^d rF5F? 107, 110 (i953>. 

67* Id* at 115 (data collected by Paul Kagan Associates ( 
Trie, ) , 
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the transmission time now leased by MDS common carrier 
licensees is used by their customers to transmit premium tele- 
vision to hotels , motels , apartment complexes and single family 
res idencea * " 63 / In light of the information submitted, the FCC 
concluded that there would be little growth in the use of MDS 
channels as long as there were only two channels available and 
each licensee was only allowed to use one channel per metro- 
politan area » 69 / Acknowledging that there was a substantial 
publ 1c demand for additional premium entertainment programming r 
the FCC viewed multichannel MDS as a means of satisfying 
consumer needs P particularly in uncabled areas. As for the 
introduction of other multichannel alternatives to cable, the 
FCC observed : 

STV is a one channel service. A high power 
Direct Broadcast Satellite service, transmit- 
ting en ter tainment programming d irec t ly to 
individual homes on a. widespread basis , is 
several years away. Low power television as a 
means for delivering Subscription television 
13 bas ically a low power vers ion of STV - In 
any case f multichannel MDS will expand con- 
sumer options , and expand ing consumer options 
is a legitimate public interest Justification 
for real locat ing spectrum - 70^/ 



68. 



JLcK at 110. Premium television was considered television 
entertainment programming for which the viewer pays a fee 
and that is not supported by advertising revenues. See 
Id. at 110 n. 3. 



69 . Id . at 121, 

70. I_d, at 123- The FCC also observed that "[a] number of 
ent ltE.es £ e » g » United Sa tel 11 te Commun i cat ions . Inc . ) have 
announced plana to attempt to use low power fixed 
satellites to deliver video entertainment programming to 
individual homes, in addition to traditional fixed 
sate 11 it e recep t ion points (cable tele vis ion sys terns . MDS 
Sys terns j hotels , etc J ." It also no ted certain d if f icul- 
ties faced by this new service. Id. at 123 n.20. 
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To encourage the development of mul r. i channel MDS t the 
FCC decided Co reallocate two groups of f oar channels each f roic 
ITFS use for mul t L channel multipoint distribution services 
(MMDS). In authorising this r eal 1 ocat Lon t the FCC recognized 
that it was possible that "the same entity could lease all of 
the capacity of each common carrier^ thereby precluding others 
from becomLng MDS programmers - "71/ The FCC cons idered 

requiring multichannel MDS licensees to so tariff their service 
thac the public would nu._ be forced to deal with or.ly a single 
MMDS providers however* it decided not to adopt such a require- 
ment for the following reasons ; 

F i r st t we beli eve that the fact that an ent i ty 
desiring to lease all available MDS channels 
will be required to deal with two common 
carriers somewhat reduces the possibility this 
ivLll occur [the FCC decided to authorise only 
^ channels to one 1 icensee ] » Furthermore t 
s ince we are also by this order allowing ITFS 
licensees to lease excess capacity in their 
facilities? Lt is possible that an entity that 
wishes to provide premium tel ev is Lon Service 
to the public could do so using such excess 
capacity. It is also possible that in many 
areas ■ the public will be offered a choice 
between multichannel MDS and cable. Finally , 
We believe that restricting MDS tariffs would 
prevent market forces from determining Che 
optimum mix of channels. _72/ 

The FCC also determined that no new ITFS applications for the 

eight channels real located to MMDS could be filed, and ■ perm i t- 

ted ITFS licensees to lease excess channel capac 1 ty » 73 / As of 



71. Id- at 135. 

72. Id . 

73. The leaSe of ITFS frequencies to MMDS programmers has 
recently been challenged in a case involving Wisconsin 
Bell. See Wis . Bell MMDS plan under Lire, CableVis ion t at 



53 



49 



September 9 , T 983- about 16» 500 MMDS applications had been 
filed with the FCC ■ 74/ 

The class if 1 cat ton of MDS aa a non-broadcast common 
carrier service was recently questioned by the Court o£ Appeals 
for the D-C- Circuit in national Aas'n. of Broadcasters v- 
F.C.C , Rejecting the rationale relied upon by the FCC to 
exempt customer-programmers of DBS common carriers from regula- 
tory constraints Imposed on broadcasters » the court found that 
the FCC analogy to Its treatment of MDS was misplaced* It 
noted that » at the cime of the DBS Order , "the informat ion that 
MDS would transmit was thought to be subscriber supplied ; the 
FCC did not contemplate that MDS would be used to offer sub- 
scription television for deception by the general public.*** 
Moreover! while the FCC more recently has come tc allow MDS to 
be used for subacrlption television t ». no court has yet passed 
on the validity of the Commission exemption of MDS programmer- 
customers from broadens t regulat ion - "75/ 

Regardless of how MDS is classified for FCC purposes , 
the courts have consistently applied §605 [now 57 05(a)! of 
title 47 U . S .C. to the intercept ion and use of MD3 signals . 76/ 

It (June i 7> 1985). 
74. See Second Report & Ord er I n Doc. Wo. 80-1 12 » 57 R.R.2d 

7p&f> §M (l9S5i . 

75 . Mat lonal Ass *n * of Broadcasters v. F.C . C ■ » 740 F. 2d 1190* 
1^04 (D.C, CLr. 1984). 

76 . A court has held that the Copyright Act of 1976, title 17 
U.S.C., does not preempt a claim arising under 47 U. S . C . 
§605 , "even one sounding in copyright » 11 See Call forn la 
Satellite Systeraa. In _c» ^^P* 1 Nichols , 1 985 CCH Copy^ 

right Law Decisions ^19»774 (Cal. 3d Diat. Ct. App. 1 98Sj . 
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For example , in the case of Movie Sys terns , Inc * v» Heller , the 
court found that. " [a] lchough the content of HBO programing 
'may be of Interest to the general public, access to that 
programing cannot be gained with traditional television gets.' 
... The MDS microwave signal operates at such a high frequency 
that the signal cannot be received without the use of special 
equipment such ad the microwave antenna and the down converter. 
We hold that the MDS transmiss lona are not broadcasting for the 
age of the general public and thus section 60 5 prohibits 
unauthorized intercept ion of the MDS signal. "7 7/ 

Preemption by the FCC over state regulation of MDS 
has also been an issue of concern to owners of MDS systems. In 
the early years of MDS , the FCC recognized that a sub a tan t ial 
portion of programming offered by this service would include 
closed circuit video and other communications between the 
states^ Thus , the FCC dec ided to retain full control over the 
selection of MDS licensees and declined to require an applicant 
to obtain state authorization where interstate service was 
initially ant icipated .78/ 



7*. Movie Systems » Inc. v. Heller , 710 F. 2d 492, 495 (8th Cir* 
1983); but see Or th-O-Vis Ion , Inc. y. Home Box Office , 47 A 
F. Supp , 5T2 rs . D.N. Y . 1 979) . TE Has been reported that 
the U.S. 9 th Circuit Court of Appeals has held the 
unauthorized interception of unscrambled MDS signals 
Illegal under the Cable Communications Policy Act of 1984. 
See Calif , j 1 ^" cour t rood i f leg rul ins in MDS cas e » Cable - 
Vision » at 26 (Sept . T5~, 1 985) . 

78. See Midwest Corp . , 38 F . C . C . 2d 897, 900 (1973). 



55 



51 



In recent licigat ion m the Court of Appeals for the 



Second Circuit was asked to rev law a preemption order Issued by 
Che FCC precluding the New York State Commission on Cable Tele- 
vision "E rom regulat Ing or prohibiting the reception of ' pay ' 
or 'subscription 1 television programming transmitted to . Orth- 
O-Vlslon'e customers by a common carrier radio station In the 
Multipoint Distribution Service CMOS) no the master antenna 
television systems (MATVa) of apartment houses, hotels, condo- 
miniums , and the like . to which Orth-0-Vis ion ■ s customers are 
connected . "79/ In reaching Its decision, the FCC no ted the 
integral connection between MATV systems and receipt of 
programming transmitted via MDS and found that "the object of 
the State Commission's action was to permit municipalities, by 
denial of franchla.-s, to terminate MDS programming transmitted 
to multi-unit dwellings . and thereby curtail MDS as a competi- 
tor of convent lonal cable tele vis ion systems . "8<>/ The court 
concluded that the FCC acted reasonably In determining that 
N . Y. State's reguiat ion of MATV systems had a deleterious 
effect on MDS development by depriving this service of recep- 
t ion points > and denied the State's petit ion for review. 81 / 



79 - Qrth-Q-VlBlon , Inc ■ , 69 F.C .C. 2d 657 (1 978) - reoon. 
denied . 82 F.C.C.2d 1 78 CI 9S0) - af f ' d sub nom . N.Y. State 
Com'n on Cable T.V. v. F.C.C. . 669 F. 2d 58 <I2d CTTi 1 982) . 

80- 669 F.2d. at 63; but see Orth-O-Vis Ion . Inc . , 69 F. C.C. 2d 
657, 665 (1978)\ 

81. 69 F • 2d . at 6U* The MDS s tat ion in the Orth-O-Vision case 
was part of a nat Lonal network of Micr oband owned and 
operated MDS utatLoas In ten states interconnected via a 
dome st ic commun icat ions satellite. Id * 
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C- Satellite ffuf r anttnnt teleyiaion < SMATV) , 

A number of factors converged toward the close of the 
1 970 1 a to stimulate the introduction of satellite master 
antenna television operations* particularly in areas not 
reached by f ranch is ed cable sya terns * Apart from the rapid 
development of satellite-delivered programming^ a change in the 
FCC regulations on domestic receive-only earth stations (TVROs) 
made this form of "private cable" an attractive investment * In 
1 979 , the FCC determined that "the public interest will be 
served by immediate implementation of voluntary licensing for 
receive-only earth stations , "82/ Thia deregulation of TVROs 
took place about the same time that the size and coat of 
antennas dropped considerably. As noted in a recent report on 
the SMATV industry/ these elements combined to make it 
"practical and economically f eaa ible to provide 3 at e 11 it e -fed 
programming to small , self-contained markets * " 83 / Several 
operations were immed late ly commenced » 

In recent years , SMATV systems have grown up in many 
cities in the U.S, and Canada; and it baa been estimated that 
the number of basic SMATV subscribers is currently 290,000 in 
over 498 U,S- cities , 84/ While it is not profitable at this 
time to establish a SMATV system in building complexes of fewer 



82 . Rer emulation of Receive -Only Domestic Earth Stations , 
First Report and Order in CC Doc , Mo, 76«374 > 74 F.C,C.2d 
iiOb <i97§K 

83 * H ■ Howard and S , Carroll * SMATV i A Changing Environment 
for Private Cable , 3 COM/TECH Report (July 1984), 

84- Id, at 6* 
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than 300 units ■ where a single TVRO antenna is linked by CARS- 
band (cable tele via ion relay service) microwave t ransmiss ions 
to a number of small apartment complexes in a given area, the 
SMATV investment becomes more interest ing » 85/ Eventually , when 
the next generation of high-powered Ku-Band satellites are 
operational * the lowered cost of the receiving antennas may 
encourage further investment in the SMATV industry » As the 
number of SMATV systems increases ■ consolidation of ownership 
among the various distribution ay a terns is anticipated » It has 
been noted that there is M E i ] ncreas ing evidence of joint 
ventures and business alliances between SMATV interests and 
multichannel mult ipo int distribution systems (MMDS ) t Low power 
television (LPTV) , subscription TV (STV) , direct broadcast 
satellite systems (DBS) and other pay TV Interests * "867 



ming from a variety of sources » SMATV ays terns use TVROs to 
receive t ran amiss ions via sat ell it e ( and a mas ter antenna for 
receipt of over -the -air television signals . The programming is 
then combined and distributed by cable to subscribers, primar- 
ily in apartment houses and other multi-unit residential build- 
ings * In add it ion to sat ell It e cable programming such as HBO , 
ESPN and WGN, SMATV systems ma;- choose to retransmit local 
broadcast s tat ions > MMDS transmis a ions > local cable origina- 
tions and STV services* While some programmers were initially 
reluctant to provide programming to SMATV, the difficulties 

85. .Id- at 2. 

86, Id. 



Like franchised cable systems* SMATVs draw program- 
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have been resolved for the moat part. Antitrust litigation in 
Arizona and Chicago appears to have Settled or at least 
deterred conflicts over access to programming by SMATV 
systems . &?/ 

From a copyright perspective, the retransmission of 
most subscription services by SMATV systems does Hot pose 
unique problems; however* tVte status of these Systems for 
purposes of the compulsory licensing provision in Sill of title 
17 U.S.C. is not clear. The recent classification of certain 
SMATVs as cable systems by the FCC may have some impact: on 
whether a particular SMATV system should be considered a cable 
ays tern under Che copyright law , The FCC decided Co £o 11 ow 

generally the definition of cable system adopted by Congress in 
the Cable Communications Policy Act of 1984. Where SMATV 
facilities serve subscribers in multiple unit dwellings, and 
such facilities use public righCa-of-way p the FCC now considers 
them cable Sys tens . 89/ 

Competition between SMATV and franchised cable 
systems is keen. For many years, this was not the case. Fran- 
chised cable Systems initially assigned a low priority to the 
wiring of apartment houses and other multi-unit residential 



87. ^Id" at 7; aee . also SMATV * rhg med luro that ' s making cable 
nervous, Broadcasting^ at 55 (Jur -* ?: 1 . 1 982) - " 

88. A question may also be raised concerning the application 
of the copyright compulsory licensing system in 17 U.S.C, 
§111 to other distribution services such as MMDS. 

89 . Impl em en tat ion of p ne . Fro vis ions of the Cable Communica - 
tions Policy Act of 1 9 8 4, Final rule . 50 Fed . Rs r. 1 8637, 
1 8641 (1983) . 
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dwell ings . The rap Id turn -over race and Che risk of piracy 
discouraged cable systems from investing in such complexes. 
Of cen build ing on existing mas ter antenna t elevis ion sys Cents , 
SMATV operators entered in Co contracts with property owners Co 
provide dubacripcion services Co individual units, primarily in 
uncabled areas * 

Survival of SMATV after the arrival of f ranch ised 
Cable operations is thought by some to hinge, not just on the 
reputation of the SMATV operator for dependable » quality 
service , but also > where possible » on long-term exclusive 
contracts for the use of the distribution systems in multi-unit 
build ings t 90 / SMATV operators view contract clauses prevent ing 
a franchised cable operator from "over-building, 11 i . e ■ » dupli- 
cating the exist ing master antenna sys tern, as cr i t ical to the 
continued viability of this service. Without these provisions, 
SMATV operators believe they would be put out of bus inesa by 
franchised cable systems, "not necessarily because the cable 
operator would be offering superior service, but because the 
market of each SMATV system la limited (comprising only the 
units in the building or complex being served) and competition 
of any kind could quickly reduce subscr ibership to a point 
where the SMATV ayst era would be uneconomical ■ And then there 
is always the danger of cross-subsidization by the cable 
companies • " 9 1 / 



90. SMATV : The medium that * a making cable nervous , Broad s 
casting , at 34 (June 21, 1 982) . 

91- Id. 
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To counter the attempts by SMATV operators to prevent 
or at least d el. ay entry by f ranch! sed c abl e sys t ems in mult i - 
un it residential complexes , certain state and local governnien ta 
passed laws to guar an t ee access by cable ays terns to these 
complexes without having to compensate the owner. Whether such 
provis ions const i tute a n taking" of property for which jus t 
compensation is due under the Fifth and Fourteenth Amendments 
of the U.S. Constitution was challenged in a case brought under 
a New York statute- Section 828 of a 1983 N.Y. law* provided 
generally that a landlord could not "Interfere with the 
installation of cble television facilities upon his property 
or premises l " and may not "demand or accept payment from any 
tenant* in any form, in exchange for permitting cable televi- 
sion service on or within his property or premises* or from any 
cable televisi on company In exchange there for In excess of any 
amount which the Commission (State Commission on Cable Televi- 
sion] shall t by regulation determine to b e reasonable , "92/ The 
State Commission determined that a one-time £1 payment was the 
normal fee to which a landlord was entitled. 93/ 

Tne Supreme Court found that Teleprompter * s cable 
installation on the property owner's building was a taking 
without regard to the public interests that ix was intended to 
serve. Affirming the traditional rule that *' *i permanent physi- 
cal occupation of property is a taking/ 1 the court held that, 

92- New York Exec, Law 5328 (McKlnney Supp. 1981-1982). cited 
in Loret to v. Teleprompter Manhattan CATV Corp ■ , 4 58 U. S . 
419, 425 n. 3 <1962). 

93. 458 U. S . , at 424. 
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In auch a caa e t "the property owner entertains a his tor lea lLy 
rooted expectation of compensation* and the character of the 
Invasion Is qualitatively more intrusive than perhaps any other 
category of property regulation . "94/ The court did not ques- 
tion, however t a State'a power to Impose restrict Ions on the 
use of private proper ty -9j>/ Without determining whether the 
fee that had been obtained by certain landlords from Telepromp- 
ter prior to the 1973 Lav' s enactment was appropriate , the 
court remanded nhe case to the state courts on the Issue of 
just compensation- 96/ The mandatory access for cable fran- 
chises to multi-unit^ complexes apparently remains In force . 97 / 

While SMATV systems have taken ateps to protect their 
Interests from compet It ion by f ranch Is ed cable systems * cable 
a ya teras have also sought protection from SMATVs . Where SMATVs 
are not deemed cable systems under the new definition of auch 
sy a teras In the Cable Coraraunl cat Ions Pol Icy Act of 1984^ they 
are generally not subject to state or Local f ranch Is Ing 
requirements. This disparate regulatory treatment of SMATV and 
franchisee) cable systems by atane and local governments has led 
co friction between these competing delivery systems* The 
Issues were sorted out by the FCC in a recent proceed ing in the 



94. 458 U.S., an 441 . 
95- I£. 

96. Id, 

97. See Hm Y ■ State CoTn'n on Cable Television v. F.C.C. , 749 
FTTd 804, 814 (D- C. Ctr . i 9S4J - 
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matter of Earth Satellite Commun ica t iona , Inc - 98 / The FCC was 
asked to preclude the State of New Jersey from exercising 
jurisdiction under its Cable Television Act over SMATV systems. 
Excluded f ruin consideration were SMATVs that were considered 
cable systems andcr the definition of cable television system 
In the FCC regulations then in effect. 

The cable system representatives argued generally 
that the scat es had a legit itna te in teres t 1l: regula t trig a cable 
television system beyond the occupancy of the public streets 
and the rights-of-way , and that this Interest should also 
extend to SMATV , They asserted that matters such as "basic 
rates » franchise s elect ion standards , f ranch ise duration, 
subscriber complaints » and cone L rue t Ion supervision should 
apply to SMATV as well as to f ranch ised cable television 
systems. "j?9/ It was claimed that SMATV operators would negoti- 
ate for exclusive contracts with landlords snd , thus , freeze 
out f ranch ised cable ope rat iona • Without local regula t ion » 
SMATV operators would be free tu charge arbitrarily high prices 
for the ir services ; and res idents of dwellings served by SMATV 
would have no way to insure " reasonable rates for basic 
service/ resolve service complaints and determine the qualifi- 
cat ions of the systems operators - " 1 00 / 



98. Earth Satelllce Commun ic At ions ± Inc - t Memorandum Opinion, 
Declaratory Ru 1 Ing and Order lti Doc » No. CSR-234 7 \ 5~5 
R-R-2d 1Aa/ tlQ83>, a£ g' d - N » Y * State lionTn on Cable 
Television v. F.C.C. . 749 F-2d 804 (D,C. Cir. 1 9B4; > 

99. 55 R,R.2d, at 1429, 
10C. Id , at 1 430. 
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The FCC concluded that "state or local government 
entry regulation of SMATV will 'chill development* of this 
service or Impede Ita growth. " 101 / In reaching Its decision, 
the FCC looked for support to Its prior decision preempting 
state and local rate regulation of pay television service 
1 tself » the primary programming source of SMATV systems . The 
FCC viewed the state regulatory process Involving certification 
or registration and related procedures "as an obstacle to the 
accomplishment and execution of the full purposes and objec- 
tives of the Cotnmlss Ion * " 1 02 / Such restrictions could Impede 
the unfettered development of interstate transmission of 
satellite s Ignals . 

In reviewing the FCC order preempt ing SMATV Systems , 
the Court of Appeals for the D.C . Circuit considered the prior 
FCC treatment of MDS systems in the Q rth-O- VI a ion case 
discussed above in connection with MDS services . Recalling 
that the FCC had held the "state ob j ective — to protect fran- 
chise^ cable from competition by regulating MDS- -was ' an 
irapermlss ible Interference with interstate communications , ' '* 
the court found that " the onl y di f Terence between MDS and SMATV 
is that SMATV bounces ita signal off domestic satellites." 



101 - Id. at 1433. 
102. Id. at 1434. 
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Since no theory was advanced why this "relatively minor 
difference should compel the Commies ion -o treat SMATV 
different ly then MDS , " 1 03 / thfc court upheld the FCC ' s decision. 

D» Teletext Bcrvtcta » 

Experiments have been under way for the lasc few 
years on the use of broadcast spectrum , telephone wires or 
cables for the transmission of text and graphics to consumers. 
In the United States ■ by 1 962 , about twenty- three stations had 
been authorised by the FCC to carry out tests of this new 
technology* 104 / Time Inc. has been one of these pioneers* 
Time began distributing its teletext service via cable systems 
in San Diego t California and Clearwater , Florida in October 
1983. Their teletext service consists of between 4 f 000 and 
5 , 000 pages of Information and enter ta lament >f including 
national and local news, weather • sports • business information, 
travel tips t stock quotes , learning games , arts and 
entertainment . Tt 105/ Other companies such as Reader 1 s Digest 1 s 
The Source have been providing access Co a variety of Informa- 
tion data bases * as well as electronic ma 11 and other 
services -106/ Many additional teleaer vices have been offered 



103- 749 F.2d, at 810. 

104. Teletext and Videotext: Jockeying for position in the 
Information age Broadcasting, at 38 (The Exper 1m enter &J 
(June I2B> 1 9BZ) ; see also u. Stoller, Setting the vldeo"^ 
text 3taae > CableVision "Plug » at 6 (Dec~ 5~! 1 982) » 

1 05 . J - Grillo and S . Applebaum t Cable' a video fcame field 
jgn't a one-player game anymore" ! Cable Vis ion Plus" at 1~5 
(Jan. 10, 1 95^K 

106. Broadcast Ing t supra note 104» at 49. 



65 



61 



both on an advertiser supported or subs c r ip t tori bae U . It is 
thought possible to provide a wide selection of services "from 
home banking and shopping to exact line-by-line replications of 
daily newspaper stories" through these new distribution 
services 0 07 / 

Teletext differs from videotext tn that teletext is 
generally considered a one-way transmission service of text and 
g ra phi cs • Videotext con s is t s of the two-way t ransmiss ion of 
such inf or ma 1 1 on and entertainment - Further p videotext is 
primarily transmitted by telephone or cable, while teletext is 
usually carried in the vertical blanking interval (VBI) of a 
full or low pow^r television broadcast station. Where teletext 
is transmitted in the VBl of a broadcast station, it comes 
within the jurisdiction of the FCC; videotext is largely 
unregulated by the FCC . While there is some speculation about 
the s utviva 1 of broadcas t teletext: when full channe 1 cabl e- 
d t q tribute d videotex t is widely available ( there is a growing 
consensus that there are many different markets for a variety 
of teleservices wal t i ng to be tapp ed « 

The FCC initiated a proceed tng tn 1981 to review the 
possible authorization of teletext service on the VBI of tele- 
vision broadcast signals. The FCC listed as examples of tele- 
text service covered by Che rulemaking ; " news w weather 
reports , comparat i ve shopping prices * entertainment: schedules ( 
closed caption for the hearing impaired, and business oriented 



107- CableVision Plus , supra note 104, at 8, 



64-769 O - 87 - 3 
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information . " jjJB / After exam in ing the coraHen ts dubmittred * the 
FCC decided Co adopt: rules authorizing full and low power 
broadcast television stations: " ( 1 ) to operate teletext 

services and (2) to choose both the kinds of services to offer 
and the technical systems for transmitting the data 
aignala . " 1 09 / Since teletext was generally considered a visual 
display medium, the FCC regulations defined teletext service as 
"a data system associated with a television broadcast signal 
that is used for the transmission o£ textual and graphic 
information intended for display on the screens of suitably 
equipped receivers and of data that is intended to enhance the 
use of teletext inf ormat ion . " j 10 / The teletext definition does 
not permit the transmission of software, including material 
such as video games , computational routines and other data, "to 
allow the user to manipulate interactively images or data that 
are in an intermediate form not to be decoded directlyfor 



108- Teletext Transm isa ion . Report and Order in BC Doc. No. 
8 1 - ^Proceeding Terminated; , 5T K. K. Zd (P&F> 
1311 n. 2 <l$fl!i). 

109. 53 R.R. 2u , at 1319. 

110* 47 C.F,R. 5 73.646(a) <19S4) . The FCC determined that 
teletext aervlce is of an ancillary nature and, as such, 
is "an elective, subsidiary activity." See 47 C.P.R. 
S 7 3. 646(c) O 984) . The FCC has recently adopted new 
regulations on another auxiliary service. Let , a service 
that is ancillary to the regular programming service of a 
broadcast station. The FCC authorized the transmission 
of nan -broad c as t rvices such as '"paging , dis t r ibut ion 
of inventory, ^r. Lee and delivery information by 
businesses, bus dispatching for local and regional 
transportation and police communication to all 
substations . *' over FM subchannels. See FM Subs idiary 
Communications Authorizations , 53 R. R. 2d £ P&FJ 1 5 1 9 * 1 52** 
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v 1 ewlng ." 111 / In authorizing teletext service without a 

standard technical aystemi the FCC wanted to avoid the lengthy 
delays that would ensue while a determination was made on a 
single system. The FCC was aware of the progress that was 
being made by telephone and cable systems in introducing 
teletext and videotext services. and did not wish to impede 
broadcast e rs from providing similar services • thus depriving 
the public of a wider variety of teletext s erv ices * J_1 2 / 

CopyrigVit protection of teletext services has also 
come under scrutiny by the FCC, The National Association of 
Broadcasters observed that the decision of the Court of Appeals 
f o r the Seventh Circuit in WGN Continental Broadcast inR Co. v. 
United Video required a case-by-case determination on whether 
te letext was s ep arab 1 e f r om regular prog raram i ng un d e r th e copy- 
right law * 1 13 / NAB thought that such d ^ t e rnina t ions would be 
prohibitively costly . t It asked the FCC to require cable 

retransmission of all teletext signals of carried stations. 
There was opposition to this proposal* In refusing to impose 
mandatory carriage of teletext, the FCC concluded that? 



111. Teletext transmission , 53 R-R,2d, at 1320 n* 17. 

112. 53 R.R.2d, at 1327 n- 31. 

113. WGM Con t in en tal Sroadcaa t ing Co. v. United Video ■ 693 
F* 2d 572 (7th Cir. 1992^), reh'a denied j 693 FT3d 628 
(1982)* The court held that "WGN 1 a teletext: is covered 
by the copyright on its nine o'clock news * provided the 
teletext is intended to be seen by ths ?ame viewers as 
are watching the nine o'clock news, during the same 
interval of time in which that news is broadcast, and as 
an integral part of chp news program 693 F - 2d p at 
629, 

114. Teletext transmission . 53 R.R-2d, at 1318, 
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t T ] he cottimuni cat ions po 1 t c y cone ems underly- 
ing our manda tory carriage cequlremenca are 
quite distinct from the considerations 
properly relied upon by the court in the WGN 
case co determine the scope of copyright 
protection for teleteitt services- NAB * s 

sugges t ion , there fore, that cable televis ion 
systems be required to carry teletext as a 
means o £ s irapl if y i ng copy right determination 
is, in our view, neither appropriate nor 
required by the WGN decis ions . Indeed , g Lven 
both their ancillary and discretionary nature, 
teletext transmissions are plainly not analo- 
gous to the types of services that we have 
trad it tonally acco r ded mandatory carriage 
status .115/ 



VI- CONCLUSION 



When Che Copyright Act o£ 1 976 was enacted by 
Congressj the use of space satellites to transmit programming 
ernbody 1 ng copyrighted works was in its in f ancy . The growth o t 
this distribution system has been remarkable. Satellite to 
cable system transmissions are the primary use being made of 
transponders on fixed satellites today t but di recc-to-home 
satellite services are P ro j ected for early neict year- When 
h ighe r powe red b road casting satellites ace introduced, the 
s ubs cription services ava i lab le through a dome s tic receive-only 
earth station should in crease cons i de rably . 

In addition to the distribution services using 
satellites to deli ve r programm i ng f o r direct or indirect hone 
reception, s ev er a 1 compe ting delivery sys t eras have e vo lved over 
the last decade- Federal Communications Commission now 

encourages th is letting in of n^w s erv ices- Cable sys terns have 



1 T 5 . 53 R - R, 2d P at 1 33T . 
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received the most /iccenc Lon in the media, but other 
subscription ser v Ice*? have emerged . Subscr 1 p t lon celev Is lon 
transmission systems ( STV) , mule iPolnt distribution services 
(MDS) ( satellite master antenna t e le vl a 1 on (SMATV) and te le tex t 
are a few of the new distribution systems being used to provide 
Information arid entertainment to the public- Joint ventures 
and business alllancos be tween these comp etlng systems are 
developing. The continued vitality oE these various delivery 
methods i« certainly beneficial to chp consumer. The copyright 
law has an Important role to play in promo t Ins c ne creat 1 ve 
efforts required to produce the variety of video and audio 
p rogramming s e r v 1 Ces these n ew systems can deliver to the 
viewing pub 1 i c ■ 

The Cable Alc u was an Important advance in communica- 
tions law. It dealt with many subjects oE immediate Concern to 
che cable industry. Congress also included a specific p rovi- 
slon on the receipt of satellite cable programming for private 
viewing. Generally, the Act requires a supplier of programming 
Eor transmission via satellite to cable systems to encrypt Its 
prog ramrn ing or establish a market 1 ng sys t em in order to en j oy 
p ro t ec t ion aga Inst the unau thorized interception or receipt by 
individual earth station owners. There has been 3ome concern 
that program suppliers will Impede access to satellite cabl^ 
programming . kny Legisiacive eEforts to es t abl i sh a mechanism 
to control or review ra tes set for program reception In this 
context raise important copyright concerns with respect co the 
protected wo rk s erobod ied in " satellite cable prog r amm ing. " 



70 



66 



Mr. Kastenmkier, Well, the committee thanks you, Mr. Oman, 
and compliments you on your statement. I recommend not only 
your brief statement, but the len^thie* one you have tiled fo" the 
record, the latter is a 60-page statement and a comprehensive 
treatment of new technology and copyright issues. It deals with the 
two specific issues raised this morning, and a number of other re- 
lated tangential issues, so that we can have, I think, a little broad- 
er vision of the interrelationship of a number of issues relating to 
technology and copyright. 

Did you indicate what the view of your office is with respect to 
H.R. 3108, on low-power television signals? 

Mr. Oman. Yes, sir. We support the concept and the actual draft 
of the legislation, and we urge that it be moved forward as quickly 
as possible. 

Mr. Kastenmeier. Incidentally, I had asked for unanimous con- 
sent to include the letter of November 29, 1984, signed by Ms. 
Schrader, on that question, and I would also ask unanimous con- 
sent that the October 1, 1984, letter from myself and Senator Ma- 
thias to the Copyright Office also be included. 

[The information follows:] 
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Mi Buf ***** uu 



Committee on ttit 3ubkiarp 

<Ed** fjon/: 202-225-3951 
Oct Obcr 1, 1964 



Honorable David L add 
Register- of Copyrights 
Copyright Office 
Washington. D . C . 2 0 54 Q 

Deer Mr < L ad d : 

We are wrUing to you 1n reference to provisions of section 
111 of the Copyright Act and its potential effect on the carriage 
by cable system* of local signals cT low power television. As you 
V n ow , provisions of section 111 which define and distinguish "local 1 " 
carriage and "distant* carriage were considered by Congress and the 
rules f ormuUted prior to the Irtraducti on of low power service by 
the Federal C ommu n^ cations Connissl on . The distinction between 
"distant" and "local" is important because in most instances the 
royalty is computed on the basis of distant carriage- 
It Is our understanding that the Copyright Office may feel 
constrained by certain language in section 111 to classify the 
cable carriage of purely local low power television station signals 
as "distant" signals due to the fact that thp Office night conclude 
that a signal must be subject to the FCC ' s mast-carry ru~es before 
it could be considered local* This conclusion, of course, would 
result in carriage of these signals gpneratlng the same copyright 
liability as if they were "distant." thereby subietting cable 
systems to the Payment of significant royalties- Under such 
circumstances, we are informed that cable systems would be very 
reluctant to include low p on e r stations «it s in their complement of 
local services on a " may-car rjr * basis, which in turn would seriously 
damage the development and viability of 1 ow power televisicn- 

Ouring the time that Congress was considering how section 111 
should operate« all local television signals were subject to must- 
carry treatment and inclusion inio the statute of a reference to 
FCC must-carry rules merely provided a Convenient way to establish 
a clear dividing line betwepn The M oca 1 " signals and the "distant* 
signals. The recent Introduction of may-carry local low power 
signals was not contemplated at the time of passage of the Copyright 
Act of 1976, but Congress' intention was clear in wanting to dis- 
tinguish between signals that were truly local and others that 
would be classified as distant- This was made manifest wh e r* 
during consideration by the H<?use of the Senate-passed bill, an 
amendment was added to mandate royalties for the carriage of signals 
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when they were carried beyond the local coverage area of thp station 
Congress concluded that there would be no harm to copyright holders 
from such local carriage, 



At a time 1 n the near future, we intend to ensure rhat any 
ambiguity In the law Is clarified by a technical amendment. 
Unfortunately, with a crowded legislative calendar and only a Tew 
days left 1 n the 9Bt h Congress , such an amendment is unlikely to 
occur this year* Vie believe, however, that an Interim Indication 
from the Copyright Qffiee resolving any ambiguities in a manner to 
effectuate original Intent can serve as a temporary solution to the 
problem. 

Such an effort by the Copyright OfMee to resolve this problem 
will have our wh ale-hearted support- It will also be supported 
by Honorable Majority Leader Jim Wright and Senator Lloyd Bentscn, 
who have expressed personal interest in this issue. 



ra 1 sed 



Accordingly, we request you to consider the questions 
by this letter, and ask that yon keep us apprised of your Progress 
and any problems that might arise* If there is any way 
our staffs can assist In this endeavor, please let 

cons i derate on* 



that 
know. 



w & or 



thank 





for your time and 



ftOBERT w, 
Chairman 

S u be Dmmi tt'ee on Courts 
Civil Liberties and : 
Administration of Jj: 



h e 

tice 



CHARLES HcC. NlATHlAS, JR. 
C h al r ma n , 

Subcommittee on Patent&i 

Co py rights and Trademarks 
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COFYRICHT 



OFFICE 




LIBRARY 
OF 

CONGRESS 



I 

D.C. 



Hie Hor^ralble 

Rcfoert VJ. Kastenmeier 

Chairman 

Subcortrftittee on Courts, 
Civil iJJberties arrf the 
Mmlnistrdtion of Justice 

2137. Fayt>urn House Office Bu±lding 

Washington, D,C- 205X5 

Tjo^t Mr- Kastenmeier: 



On October 1, 1984 you wrote to David Ladd, Register of 



copyrights expressing certain views about the status of low pover 
television (LPTV) signals undet t>ie cable oornpulsory license of 17 
U ,S. C. section 111- The Copyright Office "held a poblic tie axing on 
OctcTber 12* 1984 and received public carment through October 22, 
1984. Your letter was made a part of the record of tIHi_s 
proceeding , 



Trie recced discloses that owners of copyright, except for 



tte National Association of Broadcasters, argued that tincer the 
Copyright Act definition oiT "local service area of c*. pri_n\^ry 
transmitter," the signal of an UTV station itiust be classified as 
"distant" since the distinction between "local" and "distant" 
signals is frozen as of April. 15, 1976 and LFTV stations have nevex 
been accorded "must— carry" status - Representatives of LPTV 
stations and cable system operators argued for a contrary inter- 
pretation of the Act • They argued that the Copyright Act 1 s 
reference to t3ie Federal CcirnTunioaticms CcmrdssioiV & April 15, 197& 
"irust— carry" rules as the demarcation tjetween "local" and "disrt^nt" 
signals was fundamentally tased on geographic considerations » ind 
the rcC s rules merely provided a convenient method of describing; 
the geographic limits of local signals. Scxne merrtoers of tlie puibiic 
advanced an alternative argument for classifying LFTV signals as 
"IoctI." They asserted, that LiPTV stations should be viewed as 
"deregulated translator stations-" Translator stations did exist 
on April 15. 1976 and were coverea by the "must -carry ,T rules. 
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After rcvlevdng tlic Copyright Act and Its legislative 
"history An ccsnnOGtion with the divergent views expressed on the 
public recordi including your letter .of October lj 1984 j the 
Copyrignt Office has concluded that the' status .of low power 
television signals under the cable cxiiip ulsory license is ambiguous . 
Accordingly i in examining cable Statements ■ of Account j the 
Copyright Office will not question the . detaxrTdnation by a cable 
systoti tliat a low power station' & signal is "loc^l" within an area 
approximating the normal cowerago zone of such station, 

& Notice of this policy decision was published in the 
Federal Register on Hoverrbcr 28 j 1984 at voiurne 49, pages 46829-31. 
A. photocopy of the Uotice is enclosed. 

In your letter of October 1, 1934 * you expressed the 
intention to Clarify any ambiguity in the law by a technical 
amendment of the Copyright Act- The Copyright o££ice reccrrmsnds 
such an anvencbTpent - VJe vryjld be pleased to submit draft language, 
at your request* 

Sincerely yours 

Dorothy Schrader 
General Counsel 

Enclosure i 

itotice of LPTV policy decision 
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Iic«aeLng Dtvielan. the Copyright Office 
General Couneel or the Regiitef of 
Copyr+^btm conuei the 
admlnLitrmtrOn Of the cjm We cxjnapcJury 
UcriuLng ■> icctioa ill at title 1? 

U^CL 



Co j f ■ ■ p onde pc*> 



17 U-S.CL u 1. : 



The Office melnlelne the** record* to 
ficiiftite public icuu to 
carre* periderm of the Ucauti^ 
DtuiaJon. Copyright OfT5 c* General 
CoiuimI and the ^Hiit*r of Ccrpyrifbti 
an the edmliiltrretSaa of the aeejtion ill 
carapuJeory Hor-natnj eye is m. 



Correipoodeoce ueuiliy ecceeiibTe by 
dete letter it at lo raenber or public 

Tbei* 1 r eco r d a ere n»Hni«lncd is e 
rootn which Li ret trie Ltd lo euthoritad 
pertortne) tod [ock*d during 
no a working hour*. 

Record* at* retained tndrBalteJy. 

llllM MlMi >■ WC» AMD 

Chiof. Lleenjing Dtvi»lorw Co^yrlfnt' 
Odee, Library of Cccjft**, Weehhwto-B- 
D.CX 20557. 



lnquLHe»ebtral u Indlv+cheJ'e re co rd 
theruld be fa *rrf Eng eddreeted to the 
Supervisory Copyright Information 
Sp-ecJilitt. Inform etiori end Refcnoee 
Divf iton. Copyright Office* Libre-Ty of 
Con^THi. WiihinjKlnn. D.CL 20560, 

Rtqueita From tndJTiiJoelj ihould be 
Ln wrfdng eddrr*»*d fo Um ofHcieJ 
d**lgfi#t«i under "Notifies boa 
Procedure. 1 

See ruin pub LL* bed to 77 G2\JL Pert 



Licetutz^f Divifion pcrmonuL the 
Copyrisbl OGS&e CenereJ Comuelud 
the Re^ule? of Copyri^bla. 

D«i«d: Kcrvnber IS. 1MH. 

^*«c«Tti Rniut*r*rf CopfT-rEhu for Lrrei 
Affair*. . 

A?vro*»d by: 
T\an<i1 1. AcKM-alMe. 
TT»e Ubninan of C&nfmt, 
free 



D*cUkxi Concerning Stk£u» of Lou 
Power T»i*vUJoa Sartto*^ 



: Copyright OfTie*. Llhntry at 

ACTTott Kbgg of policy dec ision. 
wiiuin oerw: November za. i«4. 



S*tiUo mid at ihi Copyright Act of 
IWft. flUi 17 «| the UcJUd $U(ei Codeu 
eiteblLihe 1 e cotzipuUory UciruiRj 
jyiUzo undee which c*bU tyitjou m»y 
tiL&fce lecoodAry tnuBiiiiicne of ■ 
copyrighted votLi . Tbi« umptilbDry 
UceriM Lj iudJkL to trerloui go edit oni. 
tncludlnff the nquiruienL* lb el cAole 
■yitimi file SteteaieoU of Account 
■ emJ.eimuelW end ply ite^tory royjUy 
fcee In iccoruntxe wilh #-ection t3ild)[2] 
end ii idiuiltd by th» Copyright 
RoyeLty Tribuail Ia «ccord«nce with 
Jiectipo aoi(bH2L 

Six yaexe efter th> eaeebnent oT 
SnsctlOO 111. lbs FedtreJ 
CommnnjC4tfeoi CopauAeinn (FCC) 
ebthorUed the CBteblUbmeeit of low 
power televUloa vtatSone uaOnd to 
origiA*!* proframmia^ S*+ i> Fit xiiatt 
[1B&3). «J /trctfn- 4A FK (l^WH), 
Since 1SW2. 117 low power lifcvftiot* 
etatiooi h«v« foaa oa the *br «-fid mn, 
eddiUoftei cqele enaction pe^mJu Levi 
W*o grutod Loeierie* for new 
eonetructipa P«mUU «^eltild e^wy 
tco nth: the FCC Li expected to put up 
to A. POO of thtM p«rsiJU. 

The elAtue of tkeu tow power 
televfrion etitkxu under thi Coprriflhl 
Act"! definitioB d/ the "local mervka 
erre ol e primary truKBlxier* 1 bu been 
queetjuiied. Thl* cUArjLtiaa t«tebllih*e 
the demarcation berween h^-cJJtd 
"lottl" *nd "dJltiuftt" itsaaL> tuder Ib-v 
cable compjjl*ory Ucertaa. Tbia 
demarcitioti it crjticaUy tnpo Jtua aLnde 
lar^f cable eyitar^t. wf faoaa eetaUaniul 
groet rrcctpli e^ - i fcQCOQOk comput* 
their copyright n _ . j iei beyond th« 
pisj^t rmiw^ f M i m the baale of dHsoutt 
iigriuU carrier* (/■«-> tfa* "dLnajil vifoal 
equivaJent" formula b eppljedV 

The defUutloo of local ecrvtoe area i« 
found in eectionaiifl)^ 

Tbi "IqcjJ «nrtt¥ mm of prtnaiy 
triB miliar." b> the cue of a ftrltvivJw 
broedcaal BiftbcHw mcrp^^et tha er*i la 
which mch ttibon Ll bqUkI la uuial &poa 
Hi b*Lnj rwU-s o*=iitt*4 by e cahla 

tym l em punuui ia ih* fu]h, r^ulJ tjeqe. and 
*«thorHr*tiOTL*of ih* Frdrnl 
CAmmuniatlDai Combiuian b efT*d oa 
Aprti li, iWTm, . . _ 

The Copyrishl Act wei enacted in 
197ft; Uae relevant tectioa lttlO 
definition refrre lo Ihe type of telrviiion 
bro'dckftt fttition that thm FCC required 
cablr ■ patera* <0 carry on April J£ 
U.nder one uterpnutloQ oi thv Act. 
unc' the tow power lelevmon ititjon 
ut ictory did oot ejuit In 107o^ thty can 



in« p»e d (4 p™« T^rpu Or idtul Aiml^M upul 

c*mff^ tT uic ti iur*n'vin to 1 
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/ VoCiO. No, 230 / Wednesday. November 11 ibm / NoUen 



not be conoLdared "must-carry" tLidgci* 
tinder the FCC rule i In cffoct on April 
1% l07fc, MorrdrTJtr, tba FCC cairenttr 
doe-s nol require eabla ntrmnacrUuloa of 
' low powtr television ttstlon*.Ttui 
distinction between local Ud dUlint * 
signals round U* 1* UJ3.G 111(f) b froeao 
■* of thi FCCs rutai In affect on April 
IS* 177a, Tea Committee on dae Judiciary 
"Plained that tbey "»*4 thla diia In the 
relevant lactic a 111(0 dofinltioB sloe* 
they balisvsd "thst any such chejige for 
copyright purpos**. which would 
moterfeliy affect the rayaJty fee 
pa /men Li provided in tba legfaletinn, 
should only be made by an uondmnt 
to lbs ttaruli."KJC Rep, No. 14TO, D4lb 
Cong_> 3d Saia. 00 

During tba p**t year, represenlsd vtm 
of cabla tyitem* have asked the 
Copyright OCHca whether these low 
pcrwer station* ra»y b* coruideftd aa 
^local^ within tba r&levarU definition of 
sectinn lll(f). Reasoning from tba 
Isngnag* oE tba Act its ell the legielativs 
biliary cited obavn, and lb* fact that lbs 
FCC -did not choose to givs theis ' * 
ttetions "must caaay" Statue whan ihey 
coneldercd tba matter. 4* Fft 
21 W (IRS?)* tba Copyright Office 
reepondvdVbel low power letcvteLoa 
eta bona wart pot rub] eel to tbt FCCs 
"mual ttrcy^ rule* and would 
Presumably be tie es1 fled bi "distant" 
signal* under the definition in IT 

; i«cn- 

On Spctember Z5. 1004* wiou 
repneeeotatlvce of the low power 
television community asked tba 
Copyright OfSce 1e reconsider Its 
position on tba statu* of low power 
television stations under the section 
lllff) definition of "local service una of 
print ary transmitter*** 
^ In re f pome lo tbe urgency of these 
■* »rqueste, tbe Copyright OfHec held a 
pujJF^c he e ring on October 12, 1»4. for 
V/ Oxepurpoie of eiidting comment on 

^^correct inTerpretatlon c-f the Copyright 
/ Act *■ tt relator la the status of ngnsle 
j"o( low power television mtiom 
-retransmitted by cable eyetema. 
SpKdflcatly tbe Copyright Ofrle* taviled 
comment In two areas: [II V a ceble 
■y»tem retransmit* a low power 
television sign*.L should the signs! be 
chereclerixed local" or "dlsisnl" for 
purposes of applying the ditlent itgna.1 
equivalent value formula? If the 
response is that the itgnal ahauld be 
coniidered M loc*lr how are the JimiU of 
the ttatlon'a "local tervice are difvne d 
«nd by what authority? {l\ If a otble 
Tyitern retradamH* a low power 
leLeviijoo ilatlon un. the bails of a 
voluntary liceme from the nation and 
ill owner* of copyright In all 
copyrighted worka transmitted by lbs 



low powa* bftlavl* Loo's Hon bava 
^rulatf axplldi ntun t«ry L as n*e • far 
Ike secondary trakfismJsilon by cibls. 
Diiul tba eabfs syslera oavirtbeless 
epedfy tbalcarrta^i In Ita Statement of 
A central and pay copyright royaltiss 
under tba er-npuJtory license, (summing 
the cabla syi. a jcm retransmits at laist 
anm addiUoEial brosdeaal signaJJ^ Or Is 
tharvtransmJialoa of suet e low power 
tslivfslon st a Ua a outa id a the cmbU 
compulsory license since all copytieht 
Owners bevs uDiiattd vdunUirily to 
tba ratrstasjcdjeloat 

Z. Summirj of tin rlaKrhii mud 

CoouDBit r 



At tba October 12, 19&L hsariOX 
repreaentaovaa from tlia AmeHcaj) Low 
Power Tela vti Ion Aisodstfoa fALPTA), 
Law Power Tel a vie I on. T """ . Co^ruaualtj 
Broadcastn of America, lac 
Comm unity Antenna Television 
AsswdatfuQ (CAT A), ACTS SatcDjU 
Nitwork. tocw Amsrlcam Chriitian 
Taltvisioo Svelezn, Uvc_ and iyyiQ 
opera.ton.of tow frowar television 
starJona t'esnTlen? Ths cnminent period 
wss bsldop^a until October 22, 
end rwenr|-two cotnmiQti Were 
r*ceivad, ta iddltionto lbs 
■ ubmitted by these who i^ittGed si the 
bearingu oommcnta we rc submitted by 
the Motion Picture As todi boa of 
Ajaerde (WPAA% Major League 
BssebsiL the National Asaociadon of 
Bros dons ten* Multivietona. Ltd-* Sonnet 
Broedcast EqulPmsnL Tunes Minor 
Cable Tslsvislon, toe- Nstionai Cable 
TelsvtaLoa Aasocietlonu, and more 
Individual operator! of low power 
television eta ti one, 

c Statu* e/iflwAJw*: £tntion$. 
Everyone wbo teatifSed el the October 
lihearini t^ok the position thet low 
power television eledone ehOuLd be 
considered local sl^naJs within Section 
111(0- Several different arguments were 
preeenied fof reaching thii e&ncluilon- 
Tbe ALPTA end other membere of the 
low power commtinlty took th« poiilion 
thst Ine interpretation given by the 
Copyright Office le nol required by the 
sletuEe and is inconj (stent wiih 
congressional inierei. In support of the 
ALPTA s d ^merit an October 1- IBM* 
letter to the RegioLer of Copyrights Erora 
Reprsseotative Robert W. Kastenrueier^ 
Chsirman of the Subcommittee on 
Courts. Civil Liberties ■nd ths 
AdminletraHon nf Josticen and Scnelor 
Charlei McC Mothias* Jr*. Cheimvsn of 
the Subc6tQTnitlee on Patents, 
Copyrights end Tredemark». wai 
introduced in which these M embers of 
Congress exipresied the vie w that when 
■eel ion 111 was eClsele d a LI lota I signal! 
were subject to must carry Itstus end 
msy cjLrry local low power eigneli were 



nol coatemplstecL but "Congreai* 
inteotioa wil cle«i in wanting to 
dittin^uJib between slanUs thai were 
tmjy local end other* Vbal would be 
clsesUled as dl slajnt." ti Ihfi letter lbs** 
Members of Congrt tt indicate thst sny 
emblguity In tba isw wiuba denned by 
en smeodment but sek the Copyright 
Office for "an Interim 
IndJcatiOD . , ■ reviving any 
embijuldss In a manner \b eETectuale 
original inlcot , ■ * 

CAT A argued tbsl tow power 
television ta not a sen service bu\ an 
evolution and modlflcatlDBof thaloog 
sEBJ)dlng lelavisloa translator rules. To 
support this position CATA asserted 
thai most of tba rulea govembig 
treAiletore also apply to UTV stations 
Thi tune spplicatioA forms axe used by 
both, end a tranaletor can convert to 
LFTV iu(u< by olfttpfy fflUftf e Utter 
esVing for tbe authority to originate 
progntmming- 

CATA mlnimlxts the IPS PCC 
dedjlon that denied "totwi cajrv" slatue 
to LFTV etstione by axmJnr Uut 11 la a 
post tPTO rule cheoge Lbethss do a Elect 
on tbe nelsvant ds&ninoo la copyright 
law end thai It wis made ie a rcVult of 
tbe darcguletion cUmals si the FCC 
In s ccord with their poeitioo thai a 
LPTV etationla a "deregulated 
tramUtorr CATA stated thai LPTV 
tocaj seriHca mult be defined In tts 
umr manner thai the local tervlca arts 
of s television tttnalator was defined 
under tbe FCC rules in 1876. A 
determinscoo aflocal status depends on 
whether the tronelalor serves the cable 
community: tbv license so specifies* the 
signal |a actually svailablc or the 
trvulstor provides a -quality signal - lo 
the cable community 

Rrprcfeals lives of Catzumunliy 
QfOedcastlng and individual LPTV 
etstion opeietore testified concerning 
the need to obtain local eietu* in artier 
iq be carried by csblc sy items. 

Although no opposition lo the ALPTA 
poeition wss givsn at the Oetobtr 14 
heating, during the cacunent period, 
represent stives of copyright proprietors 
eubmlttsd ■Istemepi* in support of ihe 
interprets Hon originelly (jveti by tha 
Cnp^ght Office. The MPAA ajrued 
tht- \ if the statutory definition of "local 
eervice ares" is disregarded* there will 
be no way ta determine when a law ~ 
power elation is local" *nd whsn it is 
"dtitanL" 

Reipondirui to CATA'i trmnslstor 
argument Majcr League Balebell 
ssaerted thet eouis tranelator stslions 
did not have ^must carry - rights under 
the April 1JL lC7tL FCC rules end that 
Copyright Offi&e should oot consider 
LPTV statiorre as "de regulated 
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in ml « Ion" iLnce (he FCC hid not 
adopted auch • ennttructian. Fin illy, 
they arffued aa y dedalon tint carriage 
of ■ LPTV lipid recaluehla nff.iht-ilr 
wilhtn « thirty. fly* mile uacft »e royalty* 
fr*e muil b* made by Congraa** 

Other corADaenlelori ■ up ported the 
MPT A poaltJoflTtmee Mirror C*Ua 
Induit/yi Eac agreed with ALPTA that a 
ruling that locally broadcait LPTV 
■fgriala art "local" under I 111 could be 
bated UPon the itatulofy language. 
Time ■ MLirgr argued that a LPTV nation 
I ■ ■ hrOa dcail nation whoi* ai#nal La 
eubjeel Id eoropuJaory Hecrulng tinder 
aection lll[cj but thil ita aignal S* not 
ihr etgsial of « "television broedeaat 
■ titton" far the puxpoit of defining ih* 
"local lervlce erne" Ln Section 11110- 
Timei Mirror reined th^« coacluilon by 
maintaining that "ulavialon brcadcaat 
atattoa" In aectjoa lllffl ii ■ refin of an 
referring to lull power television 
atationa. Timet Mirror alio observed 
that tection mirj provide! m 
alternative for defining locaJ service 
am of broadcast itatfona which do not 
paiien mandatory tarfiaff* right*, e ^ 
radio alalion*: that the FCC "mutt 
carry" rulea toe irmnilHar* do not 
■peclfically define the local icrvfcc area: 
and that the focal area #crved for LPTV 
could be determined in rhe pa roe way. 
AJi em a lively, Tlmei Mirror argued thai 
LPTV could it legal be treaied aa toeal 
hro.dcjial atationa when cirri ed by 
_able ■ yalem* [n their community ol 
license and uy other cpmnLunjiy served 
(ram the ftame headend, 

Muhjvlalona. Ltd. took the poaib'on 
tht-t the Copyright Offioc'e interpretation 
Ignored the "commoo aen ie" H of the 
atatule. wu overly aimptiatit and at 
odd a with the probable eonp-eialonal 
imetii. To support thia position 
Muhivtiiona quoted from llii Seventh 
Circuit Court of Appeals opinion that 
the courts ihuuld ".nterprat tht 
definition!] previa toru of the new *et 
flexibly, in that ^ would cover new 
technologies aa they appeared, raihar 
thin > * - narrowly a&d ao torce 
Ccngrefti Periodically to update the act*** 
luCrV Canttnentat Qroadcxutftrg Co* v ( 
United Video, Zne_ CAS F^&dZlB l/th Cir, 
1MZL j^Aeorrn^ rftn/«/fiff3FJd 02** 
Muitiviilom aaaerted rhat Uie 
r mechanise application ofa diitant" 
lable To all LPTV signal carriage would 
heal odda with the intent of the 
Copyright AciT 

-The comment! lubtnilled by the 
National Anoeidiiori of Brciaatanen 
[NA£] and individuil cable opera ton 
supported the ALPTA argutnenr thai 
LPTV aignali ahould te cliiilHed it 
"Icicar' without eLabnraiLftB on it. Both 
NAB and leueral of the op era ion did 



■Mggeit that thJa "local" tla nifleaUtra 
■hould ■ pply oedy Ulini^i 
■pproxima tln^ the normal eoveraft« u?n* 
of auch ataUoni. 

b. fie Irani mis sron Ganaenti, Aa to th a 

■ eeond iaaue. all of the witneiaea and 
eoounc ntaton *gr**d that 
retranamii aLon lloamaa could be 

neg olialecL and royalUea thereFrom 
would aubalitute Tor csmpulaory llceiue 
eoyalllea for tht pirUcular aignal foe 
which eonarnl had been *eGurcdr Tha 
MPAA wrola that aueheonaenli «rif 
"peaeticaL catrkotpliee aolutiori." AJthe 
hearing, bowrver. LPTV oreratora 
reatlfied that eequirim all of the 
cootenM mccHiry w« a laas tnd 
arduoui Proceduro. 

3. Policy DaddoO" Sutua of Law F^wtr 
Tilavldooj St$ul« 

Hiving reviewed ibtautuie and the 
leglilative hiatury iti connection with *n 
examination of the divergent vlewa 
preiented at the October 3Z hearing and 
during the cammeal pvrisd add having 
nsled the Ki tie rune ier-MathEaa letlee, 
thaCopyri^ht Office hai concluded that 
tht a Id tut of low power tele via ion 
■letton* under th* ubte compulftory 
llcenaa of the Copyright Act H 

■ mbiguoua^ Couaequently. the Copyright 
Offjee will lake a neutral petition aQ 
thla iPecinciiiu^, awaiting tha 
teCviLattve el*jific*UOQ m«ntion.ed in the 
letter from Senator MtthLaa and 
Repr«aentativa kaaltrtneier. In 
examining Slate&ianU of Account- 
therrron-' the Copyright Offiee will not 
queidon the ditOrmiriaEfon by a cable 
lyatetn that a low power atatloa'i aigsal 
!■ "local" within ui are* •pProatkciiLaa 
the normal coverage zona or iuch 
nation, 

a. Retro nt tn Jam ion Content On the 
second Euue pre icnied in the September 
25 ALPTA letter, oppoikng interest! 
preienled unilorm reiponiea thaf cebta 
tyat^ma mty cirry low power televinon 
itallona punuanr to nevoliaiid 
rctnnirntsiion consenta. Thert wei rjo 
iUaaeaiion that thia could not be done 
outride lb* tontpuJitiry (iteming 
prqvlaions of lection 111. Lf copyright 
■ownen and cable ayiitmi unlierrrJy 
■gree that negolfalad retrtrufniieioa 
eomenU au&eriede the compuliory 
licen.se requirrmertLi. the Copyright 
Office ha* no rea ion lo queitinn ihli 
Interpretation provided that the 
negotiated liceme cover* retrammiasicn 
nghti for all copyrighted wotki carried 
by a pa rticular broadeaiiing ataiien far 
the entire broadcaal day Tor each day of 
the entiee accounUn^ Period. Since it 
Appe'ri that the negotiated Ucen*e 
would aupenede tht compuliory hcerue 
under theje acrexuniJajicea* cable 
'yupmi would not hAve to i«ke account 
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of tha li^nal of tha low power teleriifoa 
■ tation Tne which tht eopyrttM ow^trt' 
eon**m B htvtWn n^talfttdtn Pkv\nt 
eopyriahi ray«lt;ta^ 

Amf oc/ore JtrfiMtoMof Gvpyrifh'jfof Ltfot 
Affairs- 

Approved by. 
Qajnt*t |. Ho^ntiSk 

3l*i c U kronen cfCansrm. 

(in Oh. i^ntp u-t7-*L*t* »«J 



M ATI ON A U CAPITAL Pt-AHHbHO 
COUUlSSJOH 

Sarilor Ex«eutfv« S arvtej ^; 

Part Ofmavnc* R*vl«w Soar^; PUF*rnb*ri 

a^cmcy: National CapltaJ PSarmLng 
Cernmiaairjcu 

ACDQM; Noriee B r member) *f Sedor 
Executive Service PrrfarTna^ce Review 
BoanL 



auuMAfrr; Section 431a[c) of Titles. 
U.S.G, (a a amended by the Civil Service 
Reform Act of lBTfl) require* thnl each 
agency eiiablith, In eceordtnee with 
rejulationf pneacrited by til ORtce or 
Ferior^e] ManagerntnL ona or mare 
perfornanct Review Board* (PRS| Ip 
review- evaluate andmaJcea final 
recommend a Hop oti perfor^an t* 
appraiiaU aiiigned to Individual 
mamben of the a^ency'a Senior 
Executive Service. The PR9 ea ta blbhed 
for the Nation*! Capitxl PijtAnLag 
Conomiiiicm ilio maltea 
recommendation* to tha agtaey head 
regarding SES Performance awardj. 
riiJikiand bonuiea, Section a3l4icjial 
require! thai notice oT appointment ot 
performance Review Board members be 
published Ln the Fader*] Roller. 

The Fo^o^uig Penqna hi va been 
appointed ro ferva aa mambara of the 
Performance Review Board Tor the 
Rational Capital Planning Commiti! on: 
RtgiTkiid V/. CrifTitrw Roberl E_ Crtiham. 
Daniel H. Shear. Richard U Pelrocci and 
Armen Tashdinian. 
o*Ti; Novembei 

warn FuanHCR imp ohm mat? ok coktact; 
Malcolm U Trtvor, Social Aniitant for 
Adminiilraticn to the Executive 
Director. Naiiorial Capital Planning 
Cornmuiion. 122h C Streel- NAV, Suite 
ICO/, Waihinston. D C. Z017C. [ZOS) 724- 
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Mr. Kastenmeier. In your analysis of the legislation, are there 
any amendments necessary? Are there any other issues which 
might be considered that relate to low power in the context of the 
legislation as introduced? 

Mr. Oman. I think the legislation as drafted stands nicely alone, 
and it probably would make consideration of it much easier if it 
remained unencumbered by tangential issues. 

In terms of the actual draft, we do support the language as intro- 
duced. 

Mr. K a oten m eie r . In terms of the state of the marketplace, the 
state of the technology and its development, would you conclude 
that we ought to move expeditiously on this matter? Contemplating 
potential litigation, would it be desirable, do you think, for the 
Congress to move swiftly on this question? 

Mr. OMAN. Yes, Mr. Chairman, I think it is very important to 
clarify the law. There is the ambiguity in the law. We are, in fact, 
operating on the basis of the exchange of letters, and it would give 
us great comfort if, in fact, procedures that we have instituted 
would be supported by an actual law on the books. 

Mr. KaStenmeier. I have several other questions, but I am going 
to yield to my colleagues for their questions first, and then I will 
return to some other questions. 

I would like to yield to the gentleman from California, Mr. Moor- 
head. 

Mr. Moorhead. Thank you, Mr. Chairman. 

I want to join our chairman in welcoming you here this morning. 
Mr. Oman. Thank you very much. 

Mr. Moorhead. It is your first time before this committee. One 
of the most controversial issues that has come up in this area deals 
with the scrambling of programs by cable television to prevent 
them from being shown on the satellites. 

It is an issue we are going to have to face in this committee. 
Cable feels that their product has been developed at their own ex- 
pense, especially pay television, pay programs, and many other 
types of programming that have been supplied by cable as a special 
service to their subscribers. 

The satellite people feel that they are a new industry, that they 
will be badly hurt if they cannot get these programs, and many of 
the systems would be willing to pay to have them. 

Has your office taken any position whatsoever on this issue? 

Mr. Oman. No, Mr. Moorhead, we are still in the process of 
studying the technologies and the alternatives and the various 
issues that are raised. We have raised many of those questions in 
our prepared statement. 

I think we are sympathetic to the interests of the homeowner, 
the person with the dish in the backyard, to have access to pro- 
gramming, but it would be our preference to have the marketplace 
resolve this issue as it is best able to do. 

There are certain problems of a technical nature that we may 
need some congressional assistance to work out, but I have every 
belief that they are now in the process of finding ways to provide 
the homeowners with the programming they need to give them the 
entertainment they seek. 
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Mr, MoORhead. Now, on another issue, if payments are not made 
to the Copyright Tribunal by low-power TV stations, has any study 
been made as to the loss of potential income that would be suffered 
by the broadcast Stations or by the motion picture industry as a 
result of that decision? 

Mr. Oman, On the low-power television issue, in fact, the broad- 
casters and the motion picture industry have not voiced objection, 
to my knowledge, and there is a general consensus that the pro- 
posed legislation is fair to all parties. 

Mr. MooRHEAD. What percent of the viewers rely on this low- 
power television for their entertainment? 

Mr, Oman. It is a very small portion of the audience now, but it 
is growing, xnd I understand there could conceivably be a great in- 
crease in the number of television stations* I understand there are 
now 4,000 applications pending to establish low-power television 
systems iii the country, 

Mr. Moorhead. Would this be more apt to be a problem later on 
down the line, then, as far as payments? 

Mr, Oman, It could conceivably be a problem, though I don't 
foresee that happening. But it certainly does argue in favor of 
early passage of the bill so we can solve the nut of the problem in 
its infancy, rather than wait for it to grow into a major industry 
before acting. 

Mr. Moorhead. I see. 

Thank you, 

Mr, Kastenmeier. The gentleman from Kentucky, Mr. Mazzoli. 
Mr, Mazzoli. Thank you, 

I am curious, getting to the issue of scrambled signals, is there 
anything that provides a precedent for us to suggest that if we let 
the marketplace set the prices, that the individual dish owner 
would be required to pay some station or some system or some 
copyright holder, that that homeowner would have the opportunity 
to have accessible a decoder for that particular scrambling system? 

And maybe to extend that question, would the homeowner be 
likely to have four or five or six decoders stacked up on top of a 
television set in order to get HBO, Showtime, or whatever signals 
will be scrambled? 

Mr. Oman- The technology, I think, has reached the point where 
only one decoder will be necessary, and I think the technology is 
being driven by the economics, and there is mutual interest in 
keeping the technologies simple and cheap for both the homeowner 
and the distributor. 

In terms of the other half of the question, I would like to ask Ms. 
Schrader to respond, 

Mr, Mazzoli, Thank you. 

Ms, Schrader. We have been reading reports similar to those 
you have probably read that the cable industry has been attempt- 
ing to develop a more or less uniform system of scrambling to sim- 
plify the problem for themselves and for the possible subscribers. 

We understand that Home Box Office is adopting a particular 
system, the M/A-COM system, and that other distribution services 
apparently are going to use the same scrambling system. This 
would mean that one decoder, which apparently will initially be 
priced at about $395, would be available to the consumer. We fur- 
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ther understand that the producer of the decoder has given assur- 
ances that as many aa 100,000 decoders will be available in the 
near future at various retail outlets. 

These are some of the proposals. Whether this will ultimately 
prove to be a reality or whether, indeed, there will be different 
scrambling systems, requiring a number of different decoders, of 
course, we can't predict, 

Mr. Mazzoli. All of us had visits from our constituents last week 
or the week before when they had the big convention here in town, 
and I think some of my people are not — at least they tell me — 
really against or resistant to the idea of paying the copyright 
owner a price for the use of the material- 

And in effect, they are not against paying HBO or any other 
system which decides to scramble a fee for the use of that scram- 
bled signal. But what they do object to is the problem of having all 
of this technological swirl and chaos, which is one thing which I 
believe is a legitimate question, 

I think their second concern is they brought up the specter of 
monopoly, where in fact, certain cable systems are being owned by 
certain program companies, which are being, in turn, owning the 
system which makes the decoder. 

So they fear this combination which may cause a kind of a re- 
straint of trade, within the industry, which would drive up the 
prices and which would limit the quantity and reduce the number 
of offerers of the service, 

I wonder if there is any help that I could give to my constituents 
back home that this will not be the ultimate outcome of this effort, 
which I think is legitimate, which is to scramble the signal in order 
that a person can't just take down from space my property, and not 
pay for it, 

Mr. Oman. I think two points should be made. No, 1, the anti- 
trust laws are still available to attack those combinations that arti- 
ficially restrain the access to the programming* 

No, 2, look at the limited experience we have had thus far in 
terms of requests for voluntary compliance with the systems that 
are being set up. I think the prices that are being asked are entire- 
ly competitive with those that are being asked of people who are 
subscribing to the cable. 

I think the range of cable fees are $10 to $20 a month, and the 
people who are providing signals from the satellite which are about 
to be scrambled are asking in the neighborhood Of $10 or $12 per 
month for that service- 
Mr* Mazzojli- I have one question in this area, and I have one 
final question. The question is, I was told by my constituents that 
they are alarmed, in some cases, that they have to pay a cable 
system the money that is destined for HBO or for the scrambler. 
Are you aware of the procedure that is being set up which, in 
effect, puts the cable systems in some control of this, when, in fact, 
this procedure would involve the homeowner, the dish owner, and 
the scrambler? Are you aware of anything like that? 
Mr, Oman. I am not aware of it, Ms. Schrader may be, 
Ms. Schrader, We have neard that Home Box Office, at least, 
will make its programming available both through the local cable 
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system or, alternatively, at the homo dish owner's option, through 
an 800 nationwide telephone line, so that apparently 

Mr- Mazzoli. But you are not aware of where the money would 
be paid, or how that is to be handled? 

Ms. ScHRADER. I believe that in the case of the 800 telephone 
line, there would be arrangements to pay Home Box Office direct- 
ly. 

Mr. Mazzoli. Directly? 

Ms- Schrader. But of course 

Mr. Mazzoli. So you 

Ms- Scheadee. But if you use the whole cable system 

Mr. Mazzoli. My other question is about the first bill before us 
relating to low-power television. I was just curious, when this draft 
was put together by the general counsel, was that at a time when 
it was felt that if you became a local signal, you would be entitled 
to be carried as a matter of law on the cable system? 

Mr. Oman, No; I think the point is that it is the option of the 
cable company, if they have the capacity at their command for the 
programming, they would be free to carry the 

Mr. Mazzoli. No; I nm saying that is, of course, the current situ- 
ation. But at one time, they did not have the option, before the 
court 

Mr- Oman. In terms of must-carry? 

Mr. Mazzoli, In terms of must-carry. And was the bill — What I 
am really driving at is the following: Was it the net effect or the 
intent of the original draft of the bill that being designated as a 
local signal, which is really what this bill drives at, would really 
also give LPTA a chance to be carried as a matter of right by the 
cable system? 

Mr. OifAN, Let me ask Ms. Schrader to respond. 

Ms. So*kader. I think the answer is no, since the FCC had previ- 
ously ruled, I believe in 1983, or perhaps 1982, that low-power tele- 
vision stations would not have must-carry rights. The amendment 
of *~jx& copyright law would not compel that result — it would just 
m: ;e LPTV signals local for copyright purposes and for purposes 
of computing the royalties. 

Mr. Mazzoli. They would not be entitled by reason of that 
change of designation to some kind of carriage rights, is that cor- 
rect? 

Ms, Schrader, That would be my opinion, if the must-carry rules 
were are still in effect. 

Mr, Mazzoli. Thank you, Mr, Chairman. 

Mr. KastEnmeier. I must say to my colleague, those are good 
questions. I think that question is one that should have been clari- 
fied. What is the relationship, in other words, of the must-carry de- 
cision to low power? That was the gentleman's question: Whether 
the bill takes that into account, whether the change effected by the 
must carry decision would affect the bill in terms of its impact or 
its relationship. 

The answer is no, it is not affected, although, as I say, the ques- 
tion is a good one, an obvious one, 

I yield to the gentleman from Virginia, a cosponsor of the bill, 
Mr. Boucher. Thank you very much, Mr, Chairman. 
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Mr. Oman, 1 am pleased to hear that the Copyright Office is 
strongly in support of H.R, 3108. In terms of addressing the sense 
of urgency in having that legislation adopted, can you give us some 
sense of whether low-power television companies today are waiting 
for the passage of this bill before they begin operations? 

Or are they relying upon the assurance extended by the Copy- 
right Office last year that a determination by any local cable 
system that low-power television is indeed a local signal, will not 
be challenged by the Copyright Office, and starting operations 
right away? 

Mr. Oman. To my knowledge, they are not hesitating in terms of 
construction or seeking their franchises on the hope that the legis- 
lation will pass. I think they are relying on the assurances given to 
them by the Copyright Office. I think they are on very firm legal 
ground, and it is not an disincentive to going into business. 

Mr. Boucher. Of course, we have Mr. Hutcheaon as one of our 
witnessas this morning from the industry, and I am sure he will 
want to comment on that as well. 

Nevertheless, we appreciate very much your strong support for 
that legislation. 

Let me turn briefly to the matter of Earth stations, and while 
the subcommittee does not have before it H.R. 1840, that has been 
referred, I believe, to the Committee on Energy and Commerce, it 
does raise some rather interesting questions that I think we should 
address this morning. 

That legislation would place some broad new powers in the FCC- 
In particular, it would allow the FCC to set prices and terms and 
conditions for the receipt of signals broadcast by satellite and re- 
ceived by Earth stations. 

In essence, it creates what could be called a compulsory license 
for the receipt of those signals by Earth station owners. And yet it 
seems to me somewhat unprecedented because this compulsory li- 
cense falls outside the copyright law. 

I wonder what ycur comment on that is? If we are going to have 
a compulsory license, e\ong the lines of H.R. 1840, should that not 
be contained within the copyright law, rather than some other sec- 
tion of the code? 

Mr. Oman. Accepting your premise that we do resort to the com- 
pulsory license which the Copyright Office has traditionally viewed 
as a last resort, I think in theory it would be better to have that 
administered within the structure of the copyright law, rather than 
the communications law. 

I suspect the FCC would be very eager to agree with that posi- 
tion. 

Mr. Boucher, Let me ask a somewhat broader question, and that 
is, should we have legislation which places within tVi^ copyright 
law the right to receive signals that are broadcast by satellite for 
receipt by Earth station owners? 

Mr. Oman. Again, I reiterate the preference of the Copyright 
Office for reliance on the free market mechanism, and viewing the 
compulsory license as a last resort. 

I think there are economic incentives on all sides to encourage 
access to these signals, and that if there is a workable mechanism 
whereby people can pay, and the price by the force of the market is 
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fair, and there is not a great deal of difficulty in terms of comply- 
ing with the law, then people will comply and that money will be 
made, and service will be provided. 
Mr. Boucher, Thank you very much- 
Thank you, Mr. Chairman- 
Mr, KastenmEIEH. The issue just raised by the gentleman from 
Virginia derives from language in the bilL H.R. 1840, which states 
as follows: 

Any person who received encrypted satellite cable programming 
may receive such programming decoded for private viewing upon 
compliance with prices, terms and conditions established in the 
marketplace or by the Commission which are not inconsistent with 
the policies and provisions of this title. 

That is thought to be the equivalent of a compulsory license, the 
same mechanism, except in a different setting- And I appreciate 
your comment- 
In comment, I would think that if, as a policy matter, Congress 
decided to grant a compulsory license, then it ought to be in the 
context of the copyright laws and not in an external regulation by 
the FCC. 

You deal with a number of distribution systems for subscription 
services — one question is with respect to teletext- Is teletext, in 
your view, protected by copyright? 

Mr- Oman- Ms- Schrader is prepared to respond to that question. 

Ms. Schkader. Of course, it would depend on the particular con- 
tent of the transmission, but by and large, one might suppose that 
there would be some compilation of information — something that 
might be considered a data base — which then could be protected as 
other compilations and other data bases are. 

My guess would be that by and large, they are subject to Copy- 
right protection, but there are questions about how the right of 
public display would be applied. There aie problems especially 
about transmissions across borders, between vhe United States and 
Canada, for example — which law would apply, the United States or 
Canadian law, and of course, what would that law be? 

Mr- Kastenmeier- Thank you. 

Going back to Earth stations, in your statement, you raise the 
question of copyright ramifications of satellite signal encryption. 
Among others, you ask, should the copyright law be amended to 
ensure public access to satellite-delivered copyright materials? 

How could this be done, and what are your further thoughts 
about that issue? 

Mr, Oman. Ms- Schrader, do you want to start? 

Mr* KastfnmEIEk, Ms- Schrader. 

Ms- Schrader. As Mr. Oman has already said, we are not really 
taking a position that this would be an appropriate solution. Sub- 
ject to that qualification, it probably could be don*» in one of two 
ways. One method would be amendment of the definition of public 
performance, which I would suggest is perhaps a radical approach, 
especially if you try to sweep in private performances* Of course, 
by this method, you would then be able to create certain exemp- 
tion for those who have private performances of work3, such as 
,Kyard" satellite TVRO ownfirs. It is a rather radical method, 
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however, and would get you into all sorts of problems about private 
performances, such as somebody singing music at home and what- 
ever. 

Another method might be by indirection. Under the present law, 
the copyright owner does have protection with respect to reception 
in public places, so the same signal basically might be picked up by 
a bar or motel, by a satellite dish at home. 

It might be possible to prepare a bill where you would take away 
from the copyright owner the protection that now exists with re- 
spect to public reception, that is, in public places, unless there is 
adequate access, and at reasonable terms, in the case of reception 
in private homes. 

Mr. Kastenmeier. With respect to Earth stations and the ques- 
tion of encryption — as a practical matter, this goes beyond perhaps 
the copyright competence — is there any method by whicl the 
owners of copyrighted works that are intended to be compensated 
can be protected other than by the use of encryption devices? 

1 ask this because encryption does seem to involve yet another 
technology and yet additional expenses in and of itself, and may 
pose other questions such as the gentleman from Kentucky raised, 
as to who owns and operates, and for what purpose, the encryption 
devices. 

Is there any other means possible of assuring that the appropri- 
ate owners of copyrighted works are compensated, other than 
through encryption? 

Mr. Oman. There would be ways to do it. I am not sure that they 
would work very well in the real world. There were suggestions 
made at one point to license the dishes the way jukeboxes are li- 
censed, with an annual maintenance fee. 

The necessarily private nature of the home viewing community 
makes that more difficult than a jukebox, which is located in a 
public place and accessible to the public by its very nature. 

That is one of the methods that was selected or suggested short 
of encryption, Ms. Schrader, do you have any others? 

Ms. Schradeh, No, I don't. 

Mr. Kastenmeier. If vou went that direction, you would need 
something like the CRT co determine how to split up the pie again, 
just as we do for the compulsory license among, I suppose, so many 
proprietors. 

It is assumed, I gather, that many programmers or sources or 
owners of programming, will not seek to encrypt their programs 
for various reasons, whether it is CNN or other such sources, be- 
cause they have aiwL'vs sought the widest possible reception of 
their programming, notwithstanding tha>, they are not compensat- 
ed by the viewer thereof. 

Is not that your 

Mr, Oman. I think there will always be economic incentives to 
make programming available to these dish owners, whether or not 
they do have the decoders. They may not be able to pick up certain 
specialized programming, like HBO, but there will always be some 
programming available to them free of charge, unencrypted, be- 
cause people do want to build their audience and rely on advertis- 
er-supported programming. 
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Mr- KastknmgiEr. Are there any other questions from the com- 
mittee? 

If not, the committee is very indebted to you and again, let me 
compliment you on your appearance here this morning. We, again, 
wish you the very best. We look forward to working with you on 
not only these, but many, many issues involving copyright. 

It is always good to welcome back your colleagues as well who 
appear before us. 

Mr. Oman. Thank you very much, Mr. Chairman, I guess the 
honeymoon is now officially over. 

Mr. KasTgnmeier. Our next witness is Mr. Richard Hutcheson, 
secretary and treasurer of the Community Broadcasters Associa- 
tion. Mr. Hutcheson served in the Carter White House as Mr. 
Carter's Staff Secretary from 1977 to 1981. 

Leaving the administration, Mr. Hutcheson was a visiting fellow 
at Swarthmore College shortly thereafter. He formed the Local 
Power Television, Inc., in 1981, and has been working full time in 
the low-power television industry ever since. 

Mr. Hutcheson, you are most welcome. You may proceed as you 
wish. 

TESTIMONY OF RICHARD G. HUTCHESON III, SECRETARY- 
TREASURER* COMMUNITY BROADCASTERS ASSOCIATION 

Mr. Hutcheson. Thank you, Mr. Chairman. 

I appreciate very much the opportunity to speak here today, both 
in behalf of the Community Broadcasters Association, which repre- 
sents the low-power industry, and also as a low-power broadcaster. 

My company owns and operates three low-power sta^, _is, and 
has plans to build additional stations in Coming years, 

I would like to do two things today: First, to just talk generally 
about low-power television — what is it? And second, to talk specifi- 
cally about the key difficulty our industry faces, having to do with 
the uncertainty as to the copyright status of low-power stations. 

And let me say, Mr. Chairman, that our industry is very grateful 
to you and grateful to Congressman Boucher for your leadership 
role in both identifying this copyright issue and in sponsoring H.R. 
3108 to help deal with it. 

Let me now talk about the low-power industry generally. Low- 
power stations are functionally identical to any other TV station. 
They can operate on any channel between 2 and 69, and you don*t 
need any particular wires or decoders to pie'' them up. It is just 
regular television. 

You turn on the TV set, and you can watch the low-power sta- 
tion. The one difference is that we are limited to 1,000 watts of 
power. So our signals extend 20 to 35 miles on the average, where- 
as a conventional television station's signal will extend 50 to 70 
miles. 

But to the television viewer within the coverage area, the signal 
looks exactly the same. 

This limitation on power is our principal advantage. Because we 
are smaller, low-power stations are also cheaper. And therefore t 
faking generally, they require about one-sixth of the investment 
of a full-power station. A low-power station can cover about one- 
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third of the territory, which we believe is a pretty good bang for 
the buck on investment. 

Because of this financial incentive, there were an enormous 
number of applications filed for low-power stations in the 1980 to 
1984 period, after the Commission announced the low-power serv- 
ice; 40,000 applications have been filed for low-power stations, and 
ultimately, 4,000 stations may be licensed and authorized. 

There are two particular advantages that the low-power service 
has to offer to the communications universe. First, with 4,000 new 
stations, there exists an important new avenue for ownership of 
broadcast properties. It is possible now to significantly broaden and 
diversify the ownership of broadcast television stations in the 
United States. 

Second, and most important, the low-power service makes possi- 
ble free local broadcast TV stations in markets which heretofore 
have not had an opportunity to have local television service. 

Rural areas and smaller cities, which in the past have had to 
rely on big city television stations received either with pole anten- 
nas or via cable systems, can now for the first time have their own 
local television station. 

People in smaller markets are just as interested in local news 
and current events as are residents of large cities, and with the 
low-power service, they are able to have local television. 

We believe that the fostering and preservation of local broadcast 
TV is a very important norm, and a very important service provid- 
ed by our industry at a time when superstations and national net- 
works seem to be playing an increasingly important role- 
Like any new service, we have had our challenges. The most dif- 
ficult situation that we have faced has to do with obtaining access 
to cable systems serving the same markets that we serve. 

Historically, cable got its start in markets that had very little or 
no local television, and so we typically face a cable penetration at 
or above the national average of about 45 percent. 

It is very difficult to go out and sell a commercial to a local busi- 
ness if you are shut out of half of the television households in your 
market. Therefore, getting on cable is very important to low-power 
stations as for any television station. 

No tolevision station has automatic access to cable. Low power 
has never had such access, and the recent appeals court decision 
has struck down must-carry for conventional television stations. 

Low-power broadcasters, by and large, accept this situation. We 
feel that if we are offering programming which is of interest to 
local viewers, then the cable operator has a business incentive to 
add us to that cable system, and we are willing to live with that 
marketplace judgment. 

However, the marketplace for low power has been badly skewed 
by uncertainty relating to our copyright status. Because of this un- 
certainty, many cable operators who wanted voluntarily to carry 
low-power stations, feared to do so, and this problem has literally 
threatened the very existence of our industry. 

Let me now talk more specifically about this problem, and about 
H.R. 3108, 
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Under the compulsory License, cable systems can retransmit local 
stations without paying copyright fees; but if they import a distant 
signal, they must pay additional copyright royalties. 

As a matter of definitional convenience, the 1976 Copyright Act 
distinguished between local and distant signals on the basis of 
whether or not the television signal was a must-carry. This is be- 
cause the FCC rules in effect in 1976 said that cable systems had to 
carry regular television stations within their local service area. 
Any other stations were distant signals. 

This definition worked fine as long as all television stations had 
must-carry. But 6 years later, the low-power service was created 
without must-carry status. And so, we were immediately thrown 
into a quandry. 

Since low-power stations were not must-carries, they had no spe- 
cifically defined local service area. Cable operators feared that if 
they weren't local, LPTV stations had to be distant signals. 

If low-power stations were distant signals, the cable operators 
might have to pay an enormous sum — as much as 3.75 percent of 
their gross revenues — to carry the local low-power station, even 
though it might be located literally across the street from the cable 
system. 

Now, this problem created enormous difficulties for our industry 
just as we were beginning to get underway. In 1984, for the first 
time, the Commission started issuing a substantial number of 
LPTV permits on a regular basis; yet at this very time, people in 
the telecommunications industry broadly became aware of this 
problem. 

And so, many low-power stations ceased being built. No one is 
going to go out and invest $500,000 in a low-power station if the 
local cable operator says, "We can't put you on until this copyright 
issue is resolved/' 

And so both the cable industry and the low-power industry at the 
end of last year petitioned the Copyright Office for some assistance. 
In October of last year, you, Mr. Chairman, and Senator Mathias, 
sent a letter to the Copyright Office asking them to deal with this 
issue administratively, pending action by the Congress, 

And as a direct result of your letter, the Copyright Office issued 
an opinion in which they said they would accept, on a temporary 
basis, the finding that a low-power station is local within an area 
approximating its coverage area, pending a legislative clarification 
of the issue. 

This ruling provided us with desperately needed relief, and 
within a matter of days after the Copyright Office put out its policy 
decision, cable systems started adding low-power stations to their 
systems on a voluntary basis. 

But the Copyright Office ruling* as Mr. Oman just testified, is on 
an interim and tentative basis only, pending congressional action. 
And in addition to that, we still have cable systems out there that 
regard this issue as sufficiently muddy that they are not putting 
low-power stations on pending additional final legislative clarifica- 
tion. 

I know from personal experience that that is the case. 
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Therefore, it is extremely important to our industry that H.R, 
3108, introduced by Chairman Kastenmeier and Congressman Bou- 
cher, be enacted as quickly as possible. 

Many people may regard thi^ as a technical matter, but to us, it 
is a matter of crucial importance. And cable systems want to know 
which low-power systems they Can carry if they choose to do so, so 
that they can make their own judgments as to what programming 
is in the best interests of the h\ subscribers. 

I will conclude by saying that low-power television is a boom still 
waiting to happen. If this problem is resolved, we can build thou- 
sands of stations in the next few years. 

Any market in the past which was big enough to have a radio 
station can have its own local television station. To the best of my 
knowledge, there is no opposition to this Dill, and it would be very, 
very helpful in assisting our industry to get underway if this bill 
could be enacted as quickly as possible. 

Again, we appreciate very much your leadership, Mr. Chairman, 
and your leadership, Congressman Boucher, in sponsoring 3103, 

[The statement of Mr, Hutcheson follows:] 
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TESTIMONY OF RICHARD O. HUTCJjEgOjJ, xZJ. 
SEC RETARY -T REA SURER 
COMMUNITY BR OADCASTERS ASSO C I AT I ON 

BEFORE SUBCOMMITTEE ON COU RTS, CIVIL LIBERTIES 
AMD 'THE ADMINISTRATION O F J USTICE 

20 NOVEMBE R 1 9B5 

Chairman Kast enmQier, Dist inguished Menbcro of t be Subcommittee, 
my name is Richard G- Hutobeaon. Ill and I am ths Sacret«ry/*Pria*unr 
of the Community Broadcast-era Association (CBA). the trad© 
association representing the low power television <LPTV) industry. 

The Community Broadcasters Association was formed in January of 
this year as a result of the merger of three predecessor low power 
t elevision groups - Representee on t he Board of Direct ors of CBA are 
the leading figures in the new LPTV industry, including principal 
stat ion operators, permit t ees. programmers and equipment suppliers - 

I am also spo&lcin<) t o you as a low power TV broadcaster * I earn 
my 1 iving as the president and principal owner of Local Power 
Television, Inc.. e company which owns and operates three LPTV 
st at ions and owns const ruct ion permit s for an addit ional dozen 
Stations. In this new indust ry ■ our company is perhaps the largest 
commercial operator of LPTV stations in the united States today. 
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Ab L*PTV broadcast e rs # we appreciate very much t he opport unit y to 
present t eel itnony be Tore this Cotumit t ae I ©day • j n my remarks* 1 will 
cover two areas. First* I will provide an update on the status of t In 
industry overall. Whet exactly la this new communications technol ogy 
low power t elevision, and wltat baa t ranspired since t Tie Federal 
Communicat ions Comraiseion ( FCC) authorized t he LPTV service on 
March 7, 19S2? 

Second* X will describe a key difficulty facing the LPTV 
industryr having to do with the uncertain status of j ©w power 
1 clevis ion under t he Copyright Act of 1 "76 - 1 will sack t o est ah 1 i ah 
thai pasesqe of H.R. 3108. which would clarify the copyright statue 
of Ll v rv stations by defining the,ir loeaJ sei'vlcc w rrn i voincl 
conl riliut t; enorinoitsly to the LPTV Indus t ry ' e prospect s> for f til f i 1 lin 
i ! e pot on t ia 1 as a valuable new communicnt ionn norvicc avqH able t o 
l fclovision consumers. 

Finally* t^r * Ch^ii'maiif let me say t ti.vt r*nr Industry npplnnriB yc^ii 
JniiiHtivA. and thni of Connrussninn Couchon in idenilfyinq 1 li i y 
problem and act inq to solve ii . We are vt-ty grai ofuJ for your 
leader sh ip- 
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1 * ££Atua g.f_Loy_Pgwer Tele v ision. 

A, Ba.Oataun^ In 1980, the FCC took note of the fact, that two 
significant, advances in technology — Satellite distribution of 
programming, and a r *"olution in video technology — made it Possible 
to originate local television programming far leaa MPmslvely th>n 
hud ever been tho case before. 

Tho commission further observed that while m0 et large population 
centers have ample local television servl ce — three network 
affiliates, one or more independent stations and a public TV station 
-- markets w ith fewer than a quarter of a million persons often are 
undsrserved by free, local broadcast tei„ vlet ±on. And .van in th. very 
largest cites, there exist ethnic or interest minority groups unable 
to afford to acquire one of the multi- mi i lion ao n ar television 
properties wh iOh cater prllnarl i y to the ta „ tea of th- Miovity of 
television viewers in the market. 

The Commission therefore began accepting applications for a new 
class of "pint-sized" TV actions to "£ii x ± „ the gapu" — literally 
and figuratively — «„„nd existing television sto tions and Provide 
service to underaerved markets and groups. 

B > *ilL«^i=_l-PTV2 lptv etations are functionally identical to 
regular TV stations. Like regular TV. low power signals are broadcast 
through the a lr. So wires, 0 « b l. a or decoders are required to pick up 
the signal, which may be viewed on any r egu i ar w channel between Z 
and 
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However r L*PTV a tat ions aro rest rid ed by requlst ion to a maximum 
of If 000 watts transmitter out pul » Because of this restriction, "low 
power" signals typically reach out with a radius of onlV 20 to 35 
mi lea j wh i la a " regular " TV signal wil h & much higher 1 ransmit 1 ar 
output, may be received 50 to 70 miles or more. 

The advantage of LPTV Btaliona* In a. nut Bhel 1 * la thai because 
they are smaller^ they are cheaper * The transmitter equipment atone 
for a conventional TV citation may cost $500*000 or piorer with total 
cost g for construction! operation and programming exceeding 53 
million dollars. By contrast ( for the price of a full power 
transmitter alone f $500 f 000-$ 6 00. OOO) . a LPTV station may Via built 
and operated to the point of projected prnfit ahi3 ity» A L.PTV station 
may serve one-third of the the co^eroqe area of a roqular TV station 
for well under one— sixth of the cost - 

C. pro cessing Dttlays Resolved^ Sln^l^ The announcement xn i960 of 
a new television service created an avalancha of nearly 40.030 
appJ icat ions for low power 1 icenscs I hrough 1984. As a result of t his 
processi ng overload ■ few pi*' nil b for st at ions were issued unt 11 
Congress rescued t he s it uat ion V>y aut tiorl tA ng t he Commission to use 
lotteries rather than comparative hearings to award permits sought by 
compel ing. mutual ly Axcluaive appi ieant a; and by fundinq t he compol er 
syst em needed to sort out defect lve applicat ions* 
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The fleet low power TV lottery watt held on September 29* 1983. 
Since that t ime* about 047 construction permit s for stat lone have 
been awarded and 329 low power a tat. lone act uol ly built and 1 icensed* 
in 37 states. The Commission now holds monthly lotteries* and issues 
approximately 50 new permit s per mom h* 16* OOO applicat Ions are at ill 
pending before the Co mm la oion - Onoe these applications are processed* 
the FCC plane to begin accepting new LPTV applications (in I906) * 

D* Pol icy Goals LPTV_ Ma y_ Achieve* Because of the substantially 
lower construction and operating cost s for JLPTV stations* the service 
may achieve several important publ ic policy goals * 

First* LPTV creates tha opportunity to drawiat ioally broaden and 
diversify the ownership of broadcast proper t ies in 1 he Un it e<3 St at es * 
Ultimately* 4,000 or more LPTV stations may be authorized and added 
to the television spectrum without, causing interference to exist ing- 
Full power TV stations* At a t ime when owners of convent lonal TV 
st at ions may increase their holdinqs from 7 to 12 st at ions* this new 
avenue £otr diversified ownership is particularly important. 

Second* LPTV mattes it possible to have free* locsl broadcast 
television in markets which, heretofore* have had none* or have had 
to rely on big city media outlets AO to 50 miles away- Residents in 
smal Ur communities ere just as interested in television coverage of 
local n«wa and events as are resident e of major metropolitan areas- 
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The fostering and preservation oE local broadcast television is an 
important norm in a day when so-called "•uperetationo* 1 and other 
n&t ional programming networks are dominat ing cable and capturing an 
evor .larger market ehare * 

Final lyj LPTV makes it possible to of CDr specialized television 
programming to viewers with particular i n t areata and needs — both in 
big cit leg and in smaller communities. Bthnic minorities! church 
groups and others unlikely to be able to afford access t»o 
conventional TV stations may use LPTV stations to air programming 
dedicated to their particular need* and im areata. 

E. Status to Date. It is important to observe that because of 
years of processing delayer t he LPTV service Has just now got ten 
underway* A majority of the existing permit a are leas tnan one year 
old . However r the FCC i* finally issuing a st eady st r earn of permit 
With authorizations now in nantfi the uses of UP TV thus far nave been 
ext raordinarily diverse* 

Fully half of the new permits have gone to Alaekai as part of a 
st ate-wide educational television network* In tne lower 49 state&r 
LPTV permits are about equally distributed among tnose being used to 
extend the range of conventional TV stations as translators' 
religious nonprofit stations and commercial broadcasters, Amr>nq the 
commercial L*I*TV broadcaster s r some are offering specialised 
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programming formftlfl in larger markets, while most are offering local 
programming in smaller* primarily rural markets which, before LPTV# 
had no frea local television sarvioa at all* 

As with any new communications technology, lour Power TV pioneers 
have had to face many challenge*. After years of waiting for the FCC 
to issue permits for stations. Lptv operators are now confronted not 
only with financing the new stations, but with developing programming 
formats which local businesses will support with advertising, and 
with f iguring out how to deal wit h program suppl lers accustomed to 
the much larger budqets typical for full power stations. For example, 
my thrae LPTV stations operate with a monthly programming budget of 
$3000 each. By contrast, a single episode of a top-rated syndicated 
series t n a major market may sell for $SO. OOO or more. 

Nonetheless. L»PTV broadcasters are learning how to dCal with 
these constraints. My stations broadcast. 16-24 hours per day. with a 
schedule which includes 1*3 hours of local programming* plus movies/ 
syndicated aeries and music videos. We sell commercials to local 
businesses for $5 to 925 per 30— second spot . Some. of our programming 
is received via sat ell ite from suppliers wil ling to let us bo t heir 
local distributor ■ given that f ul 1 power station is available. The 
centerpiece of our programming, however, la the local news, sport s. 
game shows and special event programming which we originate daily. 
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F* Crit icn 1 Problem F a ?i n 9. liPTV t Acce ss t o_ Cable ^ The single 
biggest difficulty confronting the LPTV induolry thus far Ipsa been 
our effort % o obtain ncca«6 to cable systems serving our local 
coverage areas. Historically! cable got its at art in jnarkets where 
local broadcast: t elevision was spot t y or nonexistent . A cable 
penetration at or above the national average of 45* of local tv 
households is typical for most markets served by lptv stations, it is 
hard to imagine any television station — low power or full power — 
staying in existence if it is den led access indof ini t cly to cable 
a yet cms serving ha If or more of the TV households <J»" the market * 

No television at at ion is gitarant eed access to local cable 
systems, lptv at, at ions have never had so— called "must carry 4 * access 
and now* as a result of a recent Federal Appeals Court decision, 
cable systems ore under no obligal ion to carry local full power TV 
stations* either- This sltuat ion is difficult* but "the law of the 
marketplace" suggests that if a lptv station is offering programming 
of interest to Iocs 1 TV viewers* in most inst ances t he loca 1 Coble 
opera t or wi 1 1 have the good business judgement to add it to the local 
cable system* 

The fact that the government has given the low power TV operator 
a 1 icense to broadcast t elevision in a market, is not. a guar ant ee of 
financial success — nor should it, be* 
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We in LPTVf Have had an additional problem, however, which has 
"skewed t he marketplace*" and trade it extremely difficult for our 
at at ions to obtain access t o local cable eye t ems — .qven When l ocal 
cable operators wished, to c^rry our local pr ogramming ■ This barrier 
i_o cable access has threatened the very survival of the new low Power 
TV industry. 

2. Copyright Status of LPTV^ Stations 

A, Copyright Act Of ^1976. LpTV access to cable hae been severely 
hampered by a technicality which was neither desired nor anticipated 
at the time the Copyright Act of ig76 was passed — six years before 
t he LiPTV service even existed t 

Section lll(f) of the Copyright Act defines the "local service 
nrca of a primary transmitter" as that area in which a television 
at at ion may insist t hat, its signal be ret ransmit t ed toy a cable 
comPany . Because all conventional TV st at ions were subject t o 
mandatory carriage rules in 1976* Congress dist inguished bet ween 
** loc^l" and "distant" signals in t erms of * he must carry atra 
spec i f i ed in tbe FCC * s rul es. Thi s diet inct ion serves as the basis 
for comput ing copyright 1 iabi li t y . Ret ransmi ssion of signal s within a 
" local service area 1 * ia royalty free* while retransmission of 
"distant" signaU renders cable companies liable for copyright 
roya It ies of up to 3*75* of gross revenues. 
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B. LPTv Stations ao "Dist ant," S_lgna_lBi When the pec authorised 
tin* LPTV service In 1982* it did «o without rtanlinQ IjPTV stations 
mandat ory carriage on cabbie aystems. Decau»e the Section 111(f) 
equates "local service area" with "muat^carry" privileges* many cable 
companies feared that the signals of any i*ptv stations they carried 
would be considered "distant," fur purposes of c output ing copyright 
royalties. This fear was agqravated 1=»y an opinion letter from the 
Copyright Office stating that a "distant signal 14 definition was 
warranted by the language of the Act, 

Paced with the possibility that they would have to pay 3.75% of 
cjross revenues # few cable systems were wi 1 ling to add local LPTV 
nt at ions to their systems* By ^ the end of 1384* *%& many new LPTV 
stat ions be<?an to go on t he air* m&ny can) © ays terns which won Id have 
ot herwise carried their signals refused to cio ©q» 

Hot. only did t his problem deny t hou sands of cable subscribers 
access to the community oriented pro^jranimirc or local LtTV st at ionv# 
but without access t o local cable subscribe rs# the very economic 
viability o£ the LPTV service itself was threatened. What local 
a-lvert iser want b t o buy a commercial on a r! at ion which cannot reach 
naif or more of the local TV houaeho lcle? 

Clearly* to consider a LPTV st at ion a "distant, signa V 1 runs 
rcunt er bot h to loqic and to fairness . It is highly i 1 logic a lint hat 
liPTV stations* with their signal ranges typicalXy limited to 20-35 
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miles, aro by nature the mo si "Ideal" or all TV stations. It is 
inequitable in that lptv stations a] ready pay the llcem.inr, rights 
for programming they use in their local markets. Finally, to regard 
LPTV station signals as "distant" is t o undermine the intent of the 
Congress to distinguish between truly l rtca l and distant signals. 

C. interim Action By the Copyright Of f loe. On September 25, lgai . 
various represents! Ives of the low Power television industry 
petitioned the ColiyriqhL office to reconsider its position on the 
Status of low power television stations under Section 111(f). On 
October 1, 1<»B4, Chairman Kastenmeier, joined by Senntor Charles KcC . 
Mathias. Jr., wrote a letter to the then Renistcr „ r Copyrights, 
David Ladd, asking that administrative „ction he taken to resolve the 
fable copyright problem- pending action by Congress.. 

The Kastenmeier-Mathias letter was of pivotal importance in 
determining th e Copyright office's Policy Decision of Movottiber 19, 
)?el. Its ruling, in part, stated that: 

" having noted the Kast enmelei- Mat hias letter, the Copyright 

Office has concluded that, the status of low power television nations 
under the cable compulsory license of the Copyright ftct is ambiguous. 
Consequently, the Copyright office wiu , aK e a neutral posit ica on 
this specific Issue, awaiting the 1 egis la t iye_ cla r_l / lcaj ion menti oned 
in the letter f ror n senator Mathias and. Rep resent at i ye Kasten m eier. 
(emphasis added) In examining statements of Account, therefore, the 
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Copyri9ht office will not quefiion the determination by a cable 
system that a low power station's signal is "local" within an area 
approximating the normal coverage £on« of ouch ©1 at ion r M 

This ruling Provided! u^ently needed relief tot he LpTV ihdust ry* 
and as a conaequencei some cable eyai ems added I*PTV at at toils t hey 
previously were reluctant to carry? However * the Copyright, Office 
ruling was explicitly made on an interim bants, pending a final 
legislative resolution. Until legislation is enacted which defines 
precisely the "local service area" of: a low power nintlotir som*? cftble 
companies still refuse t q carry LPTV siqnnls for fear of copyright 
liabi lit y . Vhus* action hy Congress \ o I'osolve this i Bsue once am- 
ror all is of crucial import ance t o t he L»Ptv indust ty otid t he 
communit ies it serves. 

D, H,R. 3L08. Following up on t he October 1, 19R4 letter to the 
Copyright Of £ ice* a Bill hue been int rotluced which wcttld f inall y 
I'osolve this difficult situation facing t he LT*TV indust ry dite to the 
uncertainly of its status uitder the Copyright Act - H.R. 31D8r 
sponsored by the Hon. Robert W. Kast enmeier and the Hon, Frederick 
Boucher p simply amends Seci ion 1 1 1 ( f ) of Title 17* tin tt ed St at es 
Code, to adci a precise definition of tlte local service area Tor i*ptv 
stat ions. The Hon. Charles McC* Matthias. Or. has tm t'oducod « simi lar 
hillr Sr 1536. 
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The local service nrea for a LPTV fit at ion is defined 
comprising an area 35 mi 1*0 from it ft transmit Icr ait ei or in the case 
of LPTV siaiiona loc#*( ad within t ha 50 Mel ropol It an statist ical Areas 
with -the largaat populat ion based on tire I960 U. S , census* the area 
is to t»e 20 miles from transmit ter Bit e. 

The act ua 1 range of a LPTV a tat ion ' a signal depends upon a 
variety of topographical and engineering factors- j n addition to the 
wattage of the transmit tar (limited to one kilowat t for LPTV 
stations) g the height and gain of t he ant. anna are moat important . 

The large majority of LPTV stations are located in rural areas* 
near market s with ralat ivoly smal 1 populat ions . In these areas, a 
typical LPTV station with a well-engineered signal may reach 35 miles 
over open terrain- For tire smaller number of LPTV stations serving 
very large Populat ion cant ore* a coverage area wit h n radius of 20 
miles may be typical, givan possible rest ricl ions on t owe r sit as* 
high buildings and other aspects of metropolitan terrain. 

E- conclusion- A rnsolut ion of the copyright issue for LPTV 
stations is critical if t He LPTV industry is to achieve t.hose goals 
for which t_h«* service was created: *o diversify tha ownership of 
broadcast Properties in the u _ S _ # and t o provide unique* loca 1 ly 
or iginat ed Programming tot hose at ess and for t hose groups 
under served by conventional television. 
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If H. R. 31 OB is enact ed int ri law* cable eysl ema will Know 
precisely the geographical area where t h^y may carry L*PTV s< ationo 
without faar of copyright liability. Cable companies wilt be able to 
decide whether or not to carry t^pTV *1 at ions baaed on tlieir 
aefteBSinenL cf what is beat for t "heir subscriber a , L*PTV s tat iona iti 
turn wi 11 "have access I o thousands of households wit h in signal range 
which otherwise* would have been denied access to their local ly 
oriqinat ed programming - 



The lptv industry is exceedingly grateful for the leadership 
shown on this issue fcy Chairman Has tenmeier and Congressman Boucher * 
Those of ua who nre operating stations Know just how critical a 
resolution of t,hi* problem is to our industry. With a solution in 
hand' we may devote our full attention 1o providing loi*al television 
service in our communit ite of 1 icenfte* and to develop! n<g \ n © lftv 
industry to its fnllPEl Potential* 



Tn conclusion* Mr, Chairman and Merntiora of t h«* Subcommit t ee t I 
thank you again for t ha ttpy>orv unit y t o bring t o your *it t *nt ion the 
viewpoint of the I*P'fV indusi ry- 

Mr. Kastenmeier- Thank you, Mr, Hutcheaon. 
You say there is no opposition? 

Mr. Hutcheson, To the best of my knowledge, sir, there is none. 

Mr. Kastenmeier. As matters now stand, and as the bill would 
tend to incorporate this specifically and would clarify the situation, 
local cable stations axe, or would be, free to carry low-power sta- 
tions within a certain limitation, 20 or 35 miles, as the case may 
be, but they are not required to. 

It is entirely optional with the cable system; is that correct? 

Mr. Hutcheson. That is correct, sir. 

Mr. Kastenmeier, As far as you know, no low-power television 
station would resist or oppose being carried by the local cable 
system, is that correct? 

Mr. Hcjtchesoh. That is also correct; it is an advantage to a 
LPTV station to have as many people in its coverage area view the 
station as is possible. 

Mr. Kastenmeier. Have you ever run into a situation where a 
low-power station would, in fact, be a distant signal, and a cable 
system would want to carry it for any reason? 

Mr. Hutcheson. I suppose it is theoretically possible that a cable 
system might want to carry a low-power station 40 or 50 miles 



103 



99 

away, but I think it is highly unlikely. The limited range of a low- 
power station means that the locally originated programming tends 
to be rather parochial, and of interest mostly to people who reside 
within the actual coverage area. So I think that would be an un- 
likely situation. 

Mr. Kastsnmeher. Though we might understand new low-power 
systems a little bit better, what programming do you contemplate? 
Do you contemplate carrying network programming or program- 
ming similar to so-called independent television? Or do you contem- 
plate carrying syndicated programming, which is not first run, ob- 
viously? 

How do you differ from a small independent television station? 
How do you distinguish the programming which a low-power sta- 
tion might carry? 

Mr. Hutchesok. In some instances, the programming can be ex- 
actly the same. The uses of low-power stations have been extraordi- 
narily diverse. About 850 permits have been granted, and to date, 
about 330 low-power stations have been built and licensed. 

Of this number, about half are in Alaska as part as a State edu- 
cational public TV system. Of the remaining half, they are about 
equally divided between low-power stations functioning as transla- 
tors of full-power stations, nonprofit religious stations, and local in- 
dependent commercial stations operating much as any other com- 
mercial independent station would function. 

My own stations, as an example, produce 1 to 3 hours of local 
news, sports and other programming per day, several movies a day, 
as well as some syndicated series. We are also able to clear the li- 
censing rights to some programming off satellite. 

And most low-power stations operating in a commercial mode 
offer somewhat of a potpourri of local programming, as well as 
other programming. 

Mr. Kastbnmeier. To the extent that you use programming off of 
satellites, do you in fact, compete with a local cable system? 

Mr. Hutchesok, That is correct. We do not compete, primarily 
because most low-power stations are free to viewers and advertiser 
supported, so we are offering free movies, whereas the cable system 
is selling pay movies, such as HBO, to its subscribers. 

So we are a complementary rather than a competitive service. 
This is why a number of cable systems have sought to add us. We 
may be the only local station, and we may be providing the only 
local news in that market. 

Mr. Kastenmeiek. Are the capital costs, the startup costs, of a 
low-power station considerably less, than, let's say, a small inde- 
pendent television station? 

Mr. Hutchesok. Yes, sir- The price of a typical ftall-power trans- 
mitter is $Yst million. For that $500,000, you can not only buy all of 
the equipment for a low-power station, but you can build and oper- 
ate that station over several years to the point of projected break- 
even. 

So it is less than one-sixth of the cost in a typical instance. 

Mr. Kastekmeier. Do you have any data on how many low- 
power television stations presently are being retransmitted by 
cable television systems? 

^ ■ - I 
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Mr. Hutcheson, To the beat of our knowledge, approximately 
one-third of the operating stations are now being carried by local 
cable systems. 

Mr. fCASTKN meter. Now, obviously, this is a copyright issue which 
perhaps the Congress can resolve. Are there any other copyright 
issues that are of particular interest to low-power television sta- 
tions? 

Mr. Hutcheson. Not to my knowledge, sir. This is the one issue 
which has really been of crucial importance to us, and beyond this, 
I think we would be treated much the same as any other television 
station. 

Mr. Kastentmeibr. I would like to yield to the gentleman from 
Kentucky. 

Mr. Mazzou. Thank you, Mr. Chairman. I won't take tbe full 5 
minutes, so we can make our vote. 

But Mr. Hutcheson will recall our conversation in Las Vegas of a 
couple of years ago 

Mr. Hutcheson. Yes, sir. 

Mr. Mazzoli [continuing]. During which the point the gentleman 
was making then in that forum was really very different than you 
are making in your statement today, which is why I am a little 
nervous about this bill. 

Because the point the gentleman was making, if my memory is 
at all accurate, was strictly on must-carry. You didn t talk about 
the copyright feature, the 3.75 or anything. You said your position 
was, very strongly articulated, that local power television had a 
right to be in the must-Carry mode, the same as any broadcast 
signal, 

And therefore, that is why I asked the question of the earlier 
panel, is there a hidden agenda here? Does the adoption of this bill 
give you, even in this now deregulated climate, any rights more 
than just simply to allow you to dicker with the local cable system? 

Mr. Hutcheson. Absolutely not, and that is why the cable indus- 
try supports enactment of this bill. We have never had must-carry 
status, and I just don't think that is a realistic possibility. 

No television station now has must-carry status. 

Mr. Mazzou. But you felt that that was your entitlement, at 
least a couple of years ago. 

Mr. Hutcheson, Well, perhaps I didn't express myself well at 
that time. We have always wanted to be carried by local cable sys- 
tems. I think realistically, we have never had a prospect of being 
included under any must-carry 

Mr. Mazzou* How does the NAB stand on this? 

Mr. Hutcheson. They also favor this bill. 

Mr. Mazzou. Even though it may crowd one of them out? 

Mr. Hutcheson, Well 

Mr. Mazzou. In this deregulated mode* no one is entitled to any- 
thing 

Mr. Hutcheson. That is correct. 

Mr. Mazzou [continuing]. If you are on there, and there is a cer- 
tain crack record- 
Mr. Hutcheson. I don't think that there is a sense of competi- 
tion there, because primarily, we are serving markets that are not 
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being served by full-power stations; we may be the only local televi- 
sion station in our market* 

Mr. Mazzou, Let me ask you, if I am clear on this bill, to be des- 
ignated a local signal rather than a distant signal means that those 
who carry you don't have to pay the 8,75 percent or whatever. 

Now, does that mean that actually, copyrighted material is not 
being paid for except—or how does the copyright owner get paid in 
this — — 

Mr* Hutchbson. Not at all. What it means is that we don't have 
to pay twice for copyrighted material* My stations and other LPTV 
stations have already purchased and are paying the licensing 
rights to copyright owners for movies and any other copyrighted 
material we use. 

And by designating us as a local signal, the cable operator is 
freed from being asked to pay for it a second time. 

Mr. Mazzolz, Does that mean, to ask you the question a second 
time around, but a little more specifically,, that the copyright agen- 
cies or groups, those who represent copyright owners and the cre- 
ative community, are also in support of this bill? 

Mr. Hutcheson, That is also true to the best of ray knowledge. 

Mr. Mazzoli. In other words, are you telling me that you have 
the perfect bill; is this — I mean, I have never seen anything like it. 
You mean to tell me there is no opposition? I can't believe it. 

Mr. Hutchksok. I think most of the other parties in the commu- 
nications universe regard this as a rather technical matter affect- 
ing what is to them a relatively minor industry, and I think 
that- — — 

Mr, Mazzoli, It is kind of like finding the golden fleece or some- 
thing, I didn't really believe there was such a thing, I mean, you 
have found the perfect bill. 

Mr- Hutcheson. Well, I think it is simply an issue which is of 
principal concern mostly to us and to the cable industry and not to 
others. 

Mr. Mazzoli, We will see what happens. 
Thank you very much, Mr. Chairman. 

Mr. Kastenmeier. In response to the gentleman's comment, it 
should be noted that the Copyright Office had a public hearing on 
the same issue, invited a whole plethora of people and associations 
to testify, and there was no opposition. 

The gentleman from Virginia. 

Mr, Boucher. Thank yovu Mr. Chairman. 

I just have a couple of brief questions. We have a call to the 
House, which we will have to depart for momentarily. 

You had indicated that the current condition of the law does 
create an inhibition to some cable companies carrying low-power 
television. Can you give me some idea of the dimension of that in- 
hibition? 

How many cable companies are in that mode today? 

Mr. Hutchbson. Well, it is hard to estimate, but two-thirds of 
the low-power stations out there still are not carried by local cable 
systems. I know from personal experience in attempting to get 
access to cable systems for my own stations, that some of these 
cable systems are citing this specific issue as the principal reason 
for their decision thus for not to add the low-power stations. 
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Mr. Boucher. Can you provide the subcommittee with a list of 
low-power television stations that have been,, to date, denied access 
to local cable companies with the current condition of the law 
being cited aa the reason for that denial? 

I think it would be interesting in particular if you could demon- 
strate that there are stations there that are ready to go, that are 
being denied that opportunity in terms of carriage on the local 
cable, because of the ambiguity in the law today. 

Mr. Hutchbson. We will be glad to put a list like that together. I 
know that many, many letters have already been sent to various 
members, both in the House and the Senate on this specific prob- 
lem. I will be glad to provide it. 

Mr. Kastknmeier. Would that be a difficult request? There are 
many low-power stations in operation. You would have to survey 
your entire membership to determine— 

Mr. Hutchbson. We will do that* The only thing I can't guaran- 
tee is the compliance on their end. But I would be glad, to the 
degree that we are able to do so, to put that information together. 

Mr. Kastenmbieiu Well, we would appreciate that* 

Mr. Hutchbson. Yes, sir* 

[The information follows:] 

LPTV STATIONS WHICH HAVE BEEN DEN I EX) CABLE ACCESS BECAUSE 
OF -DISTANT SIGNAL* COPYRIGHT INTERPRETATION 

K43AJ - Mountain Hope. AR. Cecil Fuller 
Kl SAM - Ponoa City. OK. 

H51AF - LaSalle. XL, Local Potter Television* Inc. 
3C42AM - Ottumi lAj, Looal Potter Television* Inc. 
W42AE - Poughkeepsle , NY, Dutohe&s CbuunLtf College 
KO7R0 - Douglas, UY. Sky Window TV, Inc. 
W22AE - Bucyrus, OH, Allonas Coaaunlaat Ions 
W32AC - Munole, in, Don Badge ly 

K43AJ - Lake Havasu City, AZ, London Bridges Broadcasting 
KI8AJ - Kallspell, MT, KOUS-TV Channel 4 
K19AC - Glasgott, MT. 
K17AO - Lettlaton, MT. 

K43AG - ftldgecreat /Inyokern, CA, Edttard Tlpler, F,JE, 
W53AS - Milwaukee, HI, Ken Shapiro 
K26AC - fiealdjl, HN, John Boler 
W43AG - Hopk Lnsv lllft, KY, D.J.Everett 

H13BB - ChloagOi IL F Hoods Coefeun I oat Ions 

HD8BY - Milwaukee* WI , 

W02BE - Lake City, FL, 

HD7BP - Ocala, FL, 

UD4BH - Orlando. PL F 

H33AE - Gainesville, FL, 

U18AB - Ft. Myere/N&plca. FL, 

WOBBK - Oshkosh, WI m Koapaa/Blel 

K02HU - Lufkin, TK. Attattay Inveataents 

K17AK - Gallup. NM, Buenaventura* Ino. 

(466 A3 - Louisville* KY. J~Pax Broadcasters 

K57DG - Enid, OK. Cecil Fuller 
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Mr. Kastenmeier, Thank you very much for your testimony this 
morning, Mr. Hutcheson. I think it has been very useful. I will 
have to state that we will be in recess for about 10 minutes, after 
which we will hear from Mr. Brown, our last witness for the day. 

The committee stands in recess. 

[Recess.] 

Mr. Kabtenmeier. The committee will come to order. 

Our last witness for the day, I am very pleased to introduce, is 
Rick Brown, General Counsel of SPACE, founded in 1980. SPACE 
is an acronym, which stood for Society for Private and Commercial 
Earth stations. 

The organizational name later was changed to Satellite Televi- 
sion Industry Association. However, the acronym is a trade associa- 
tion that represents manufacturers, distributors, dealers, and 
owners of home satellite Earth station equipment. 

As far as I know, this is the first appearance of the Earth station 
industry before the House Judiciary Committee. Mr. Brown is a 
senior partner in the Washington, DC, law firm of Brown and 
Finn. 

He has been in the law practice in the communications field for 
the past 10 years. It is a pleasure to have you .and your organiza- 
tion before us this morning. I am told that you will start with a 
technological explanation of your industry, followed by a discussion 
that highlights legal and policy concerns. 

You may proceed as you wish, Mr. Brown* 

TESTIMONY OF RICHARD L. BROWN, GENERAL. COUNSEL, 
SATELLITE TELEVISION INDUSTRY ASSOCIATION, INC/SPACE 

Mr. Brown. Thank you, Mr. Chairman, members of the subcom- 
mittee, counsel. I appreciate the opportunity to provide testimony 
here today. In distinct contrast to radio, television, telephone, and 
even cable television, the benefits of home Earth stations were first 
realized in the most rural parte of our country. 

For the first time in the history of our country, rural residents 
are Awarded the same access to information, ideas and the works of 
the creative community, as are urban and suburban citizens. 

An Earth station that cost $100,000 10 years ago, today, for a 
fixed Earth station that can tune one satellite, now costs $1,000. 
Through American ingenuity technology and entreprencarship you 
can buy an Earth station that tunes all satellites that wo are going 
to see today for price ranging from $1,300 to $5,000. 

In fact on the balcony, outside of the House, we have an Earth 
station — similar to the model you have before you, Mr. Chairman — 
bringing television programs to you. This is what one would typi- 
cally have in their home. 

You also have in the packet of materials furnished, a card which 
lists the various transponders on the various satellites that we 
have here in the United States. 

We would like, at your convenience, to take you through three of 
the satellites, just so you can j*et an idea of the plethora of signals 
that are available to the American public in their home today. 

Mr. Kastenmkier. To interrupt, is this called Satellite Orbit 
bookmark? 



108 



104 

Mr, Brown. Yes; this is a bookmark that came out of the Satel- 
lite Orbit magazine. We have provided you various books that are 
published weekly, biweekly and monthly. Orbit, Satellite TV Week 
and ONSAT, in which you can see the Kinds of programming that 
are available* 

This card demonstrates the various channels* You are looking 
now at O-SPAN on satellite F-3, If you look at F-3 on your card, 
you will see all the programs that are on This is O-SPAN not 
through the normal reed that you receive, but direct from the satel- 
lite to the Earth station on the balcony of the Rayburn Building, 

This is Mr. Hal Haley of Davis Antenna* which is a retailer m 
the tristate area here. Mr. Haley will help demonstrate the various 
channels that are available on F-3. 

We are now looking at C-SPAN, which is channel 19. I will now 
flip up. This is Black Entertainment Television; the next channel, 
the Weather Channel- the next channel is Modern Satellite Net- 
work; the next channel is Home Satellite 

Mr, Kastenmeikr. I am unable to follow you. The nest channel 
on the same satellite? 

Mr. Brown, Yes. We are right now looking, incidentally, at chan- 
nel 23, if you can see that, Gtnemax. That is scrambled. This is in 
the Home Box Office family of channels, and this is what the 
scrambled signals looks like. 

The next channel is Arts & Entertainment; next, we will go up 
to channel 1, Mr. Chairman, Nickelodeon; FTL is the next channel; 
Trinity Broadcasting; Financial News Network; Satellite Program* 
ming Network. 

What is the next channel? 6? Flipping to 8, Christian Broadcast- 
ing; 10, Showtime, which expects to scramble its signal next 
summer. 

We will now switch to another satellite. By the way, these sig- 
nals are not the very best one can obtain. We have a tremendous 
amount of interference in this area caused by telephone transmis- 
sions, plus we could not situate the Earth station in an ideal place 
for this transmission. 

In most settings, one could find a place in their backyard or front 
yard where you can eliminate any sources of interference. 

We axe now switching to — if you look in the right column, you 
see something called AD-1, that is the third one down. That is the 
ANIC Satellite, better picture here, less interference. This is the 
ANIC Satellite from Canada. 

And as we flip through these channels, we are looking now at 
channel 11, called CBC North, and I am not familiar with all of the 
various abbreviations, but if we just look through the channels, you 
will see that some of them are scrambled and some are not. 

Mr. Kastekmeier. Would this satellite be a Canadian-owned sat- 
ellite? 

Mr. Brown, Yes, it is. 

Mr. Kastenmkier- And licensed? So it would not be in any sense 
regulated by any of our FCC regulations or any other laws? 
Mr. Brown. That is correct, 
fVideo presentation.] 

Mr, Brown, We are, of course, receiving Yogi Bear in French, 
Thank you, 
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And now, this is the equivalent of C-SPAN. This is the Parlia- 
ment of Canada, which has not started its broadcasting today. 

Hal, if we can now switch to another satellite, we are going to go 
to F-4, which is the last satellite listed on the same page. 

While he is doing that, as you will notice, you can turn this over 
and you can see the vast number of channels that are available on 
other satellites, as well to the home viewer. 

What this allows a home viewer to do is access everything that is 
on television. It provides rural citizens, people that can't watch 
broadcast TV, people that never had access to cable, and even 
people that do have access to cable — it permits their own choice — 
the freedom to choose what they want to watch, irrespective of 
what the cable operator wants to deliver. 

If it is a noncabled area, of course, it makes a first-class citizen, 
communications-wise, out of all citizens that have Earth stations. 

Mr, Kastenmeier, Mr. Brown, does this mean literally that with 
one Earth station, you have access to all these satellites? 

Mr. Brown. Yes, Mr. Chairman. 

Mr. Kastenmeier, The reason I ask is that I have noted in some 
years past that some of the cable stations had a series of dishes. 
Apparently they were fixed, and they were not rotating, but each 
was fixed to a given satellite. 

I don't know why they wouldn't have a single satellite rotating 
to the given satellite. 

Mr. Brown. The reason for that is because the cable has to re- 
ceive all of the signals from one satellite at one time, because dif- 
ferent viewers down the line are watching different programs. 

In the case of a home Earth station, you are basically one pro- 
gram on one satellite at a time. You can then turn the dish to an- 
other satellite. 

So, therefore, we have the opportunity to watch everything with 
one dish. 

Mr. Kastekmeier, Let me ask you, is it possible, then, for a 
homeowner with a single dish, with two or three receivers, to 
watch two or three different programs from the same satellite. 

Mr. Brown. That is correct* Mr. Chairman. That is called block 
down conversion, where all the signals are blocked down in a block. 
There has to be a receiver in each room of the house, and they can 
then watch different channels at the same time, off the same satel- 
lite. 

We are now looking at the last part of the demonstration, which 
is F-4. This is channel 19. This is WPIX, one of the so-called super- 
stations out of New York; and as we flip through, this is Home 
Team Sports, which is a local, regional channel out of the Washing- 
ton, DC area, the re i s the local basketball, hockey and other sports; 
I believe this is MTV, it needs no ftirther introduction. 

What channel is that? That is channel 4 and this is Nickelodeon, 
which is children's programming. 

Mr. KastenmeieR. You are moving then from one satellite to the 
other? 

Mr. Brown. At this point, we are on F-4, and we are just going 
from channel to channel on F-4. That is the last satellite on your 
right, at the bottom of the page. 
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Mr. Kastenmeirr. But you don't have Home Team Sports on F- 
4, it is on G-l. 

Mr. Brown. I could see you would have no trouble owning one of 
these, Mr. Chairman, you figured out exactly how it works. 

Are there any other channels that anybody would care to see 
before you conclude the demonstration? 

Mr. Kastenmeerr. No, I think it was amply demonstrated. 

How about American Ecstasy? 

Mr. Brown. Fortunately, or unfortunately, that is on later. 
Thank you, Hal. 

Since the birth of this exciting technology only 6 years ago, there 
have been many who have opposed its existence, and worked over- 
time to stymie its development* For the first 5 years, competing 
technology has called us pirates. 

Many of us sent payments to subscription services, only to have 
the checks returned with letters warning us that viewing a pay tel- 
evision channel was against the law. A major cable system sued a 
retailer of Earth stations, claiming violation of Federal law, both 
copyright and communications. 

A Federal District Court said otherwise, in the Starlink case. 

From 1979 to 1983, there were four unsuccessful efforts in the 
U.S. Congress, which, if successful, would have put this technology 
out of existence. 

Finally, in 1984, the legality of home Earth stations was clarified 
by the Starlink case and by the U.S. Congress. Through the satel- 
lite viewing rights provisions now contained in section 705 of the 
Communications Act, it became clear that the manufacture, sale 
and use of home satellite Earth stations and the viewing of un- 
scrambled signals was perfectly legal. 

Marketplace compensation mechanisms for programmers was as- 
sured through either one, encryption, or two, the development of 
so-called marketing plans for unscrambled services resulting from 
fair and open marketplace negotiations. 

Turning to the issue of compensation, the home satellite Earth 
station industry has alwa ys agreed that copyright holders deserve 
to be fairly compensated. "That is why, in 1981, again in 1982, and 
in 1983, SPACE'S testimony before the Congress, included the 
notion of a point-of-sale license fee — the notion that we would nego- 
tiate a payment mechanism for viewing. 

There were no takers on our offers. Thus, our industry's philo- 
sophical commitment to compensate copyright holders is well docu- 
mented. 

Another, more m practical reality, makes compensation of copy- 
right owners a priority- And that is the introduction of scrambling, 
which you saw a few minutes ajapo. 

With the imminent distribution of some signals in a scrambled 
mode, it is clear that programming can be easily withheld unless 
the demanded payment is made. That is why a fair and equitable 
resolution to the issue of compensation for programming via home 
Earth stations i& essential. 

Our offers to negotiate fair payment mechanisms were not made 
because home Earth station viewing violated copyright law, that 
was made dear before, but because we always recognized that as a 
responsible member of the communications industry, the home sat* 
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ellite Enrth station industry should pay its fair share to compen- 
sate the creative talents that provide programming. 

For without them; our industry, as we know it today, would not 

exisL. 

Currently, there is a not-so-invisible third party at the table that 
is attempting to control distribution by satellite programmers. 
That party in the cable industry. 

Cable is no longer the mom-and-pop business it was 10 years ago 
when you first considered the compulsory license. Over one-third of 
all basic cable subscribers are served by the top five MSO's. 

Two-thirds of cable systems with less than 2,500 subscribers are 
owned by the MSO's. Today, the cable industry is a multibillion 
dollar, vertically and horizontally integrated, group of conglomer- 
ate companies which have, in some cases, grown arrogant, anticom- 
petitive, and unresponsive to the needs of the public. 

One only need look in our own backyard in the District of Co- 
lumbia and Montgomery County to witness the multitude of prob- 
lems we are experiencing nationwide with cable television. 

Cable companies are able to behave in this manner because there 
is in actuality little competition to them in the delivery of multiple 
channels of programming. 

Oreat Pressures have been brought upon the programming indus- 
try, by the Nation's largest and smallest cable companies, not to do 
business with the industries which are competitive to the fran- 
chisee! cable television business. 

Currently, franchised cable operators are attempting to coerce all 
satellite services into scrambling, some of which have little or no 
incentive to do so. At trade shows of both the NCTA and CATA, 
the word went out that all program services must scramble, and 
the word went out that programmers must be cable-friendly. 

The word went out that cable wanted exclusive distribution 
rights inside and outside of their franchised areas to maintain 
what they call the integrity of their product. 

Cable wanted no competition, no alternative distribution. The 
NCTA even commissioned a study that proved that every Earth 
station consumer represents a $1,000 potential loss on the balance 
sheet of the cable operator. 

After sufficiently rousing the troops, the NCTA proposed a con- 
sortium of all cable operators to provide the programming pipeline 
to home Earth station owners, a pipeline to people who could not 
find the cable operator in the first place, when they wanted service 
in rural areas. A pipeline to those who did not care for the quanti- 
fy or qualify of service being provided by the cable operator. 

Cable was saying, "You have to buy from the person who doesn't 
serve you well." The cable operators have threatened to deprive 
millions of now existing cable consumers of services they now re- 
ceive if the programmers did not scramble. 

TIjb threats became so onerous that programmers formed their 
own consortium to resist cable, they had consortium A and consor- 
tium B. But now it appears that the cable consortium has broken 
the backbone of the programmer consortium, which appears not to 
exist anymore. 
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HBO, sister company to ATC, the second largest U.S. cable oper- 
ator, seeks to charge home dish owners some 300 percent more 
than it charges cable companies for the very same product, 

CNN and ESPN are seeki ng to impose rates, upon home satellite 
Earth station consumers, for unscrambled signals. These rates are 
up to 1,000 percent higher than that which is charge cable opera- 
tors. 

The question must be asked whether this is simple greed or an 
untoward monopolistic fever. The purpose of these efforts, it is sub- 
mitted p is not to ensure fair compensation to copyright holders, it is 
to ensure that cable operators will continue to monopolize the sat- 
ellite distribution of programming. 

If the cable operators are permitted to control the viewing of sat- 
ellite services, copyright holders will be harmed. They will be 
denied a new and otherwise vigorous market tier of their product. 

We are thankful that the Department of Justice has announced 
that it has initiated a formal investigation into the policies of pro- 
gram services and cable operators with respect to the home Earth 
station market. 

Now, I would like to look at the compulsory license for a 
moment. Cable has benefited. Cable operators pay only a fraction 
of their revenues for the privilege or carrying broadcast signals. 
The public has benefited, too, by the expansion of cable services. 

Copyright holders have derived substantial benefits, rising to 
some $100 million in 1986, from cable distribution of programming* 
Let us remember, the purpose of the compulsory license is to over- 
come the problem of negotiating with hundreds or thousands of 
copyright holders. 

But more important, it was adopted to ensure the widest possible 
distribution of the benefits of copyrighted programming. 

Satellite technology is the third generation. First, we had broad- 
casting, where you had to be within the transmitting zone. Then 
there was cable which serves mostly densely populated areas. Now, 
satellite Earth stations serve consumers everywhere. 

In more suburban and urban areas, it is providing virtually the 
only form of competition to cable. The Congress deregulated cable 
from local regulation just 1 year ago. 

Cable's actions since have been an attempt to formulate a mo- 
nopolistic, nationwide empire with scrambled signals being sold an 
inflated prices, undermining the competitive thrust from this new 
technology you see here today. 

Quite frankly, I hope you have come to believe the home Earth 
station manufacturers in this country may have built a better 
mousetrap, one which is capable of serving all Americans^ on per- 
haps a more economical basis than cable. And the public has a 
right to explore this alternative technology. 

Cable's scramble to protect its industry is not surprising, but its 
modus operandi is to protect its investment through anticompeti- 
tive actions and ultimately, the consumer must bear the burden of 
those actions through increased prices. 

Because the main purpose of cable's compulsory license is to 
enrich the public domain by expanding the delivery of television 
services, it follows that if the beneficiaries of that license act anti- 
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competitively to restrict the delivery of that programming, the ra- 
tionale of their compulsory license should be called into question. 

When cable operators act anticompetitively to restrict the 
market, the delivery of satellite services, they no longer deserve 
the benefit of their compulsory license. 

We are suggesting that there be preconditions to the compulsory 
license. They should be investigated in order to obtain a truly pro- 
gressive system of distribution of copyrighted materials. Satellite 
Earth stations represent a potentially large market in their own 
right. 

They certainly now provide competition which does engender 
program initiatives. The copyright laws, it is submitted, were de- 
signed to promote* not to restrict. We think we can do this through 
satellite Earth station technology, and we would be more than 
happy to provide the subcommittee with suggested legislation in 
the areas we have discussed today : 

I thank you for this opportunity and welcome your questions. 
Thank you. 

[The statement of Mr. Brown follows:] 
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TESTIMONY OF 
RICHARD I*. BROWN, GENERAL COUNSEL 
SATELLITE TELEVISION 
INDUSTRY ASSOCIATION, INC/SPACE 



SUMMARY 

Home satellite earth station technology has ushered in a new age In the reception 
of direct-to-home video communications. For the first time in history, a technology has 
developed which offers each and every American* regardless of whether he or she resides 
In rural, urban or suburban areas, identical opportunities to view a multitude of 
information, education and entertainment programming 

This Is an opportunity which has been previously unavailable to millions of 
Americans nationwide, simply because prior state-of-the-art technology could not 
distribute video programming effectively or economically to rural Americans- But the 
home satellite revolution ends the era of discrimination against rural Americans. And as 
with any technological revolution that makes copyrighted material more widely 
available, a mechanism must be developed to ensure that copyright holders are treated 
fairly and equitably. 

For a variety of other reasons, Including the potential competition home earth 
stations pose to cable television systems, cable operators and their affiliated program 
companies have engaged in anticompetitive and monopolistic behavior vis-a-vis the home 
satellite earth station industry. This anticompetitive behavior Is not in the best Interest 
of copyright holders and will result ultimately in increased and inflated prices to the 
consumer for subscription programming. Such a result cannot possibly serve the public 
interest. Because cable Es the beneficiary of a compulsory copyright license to carry 
broadcast programming, it is suggested that continuance of the compulsory license be 
predicated upon fair treatment by both cable companies and their affiliated subscription 
programming companies of borne satellite earth station users. 
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Mr. Chairman and members of the Subcommittee, thank you for the opportunity for 
the satellite television Industry to provide testimony today. I am General Counsel of 
SPACE, The Satellite Television Industry Association, Inc« SPACE represents 
manufacturers, distributors, retailers and consumers of satellite earth stations. Our 
membership Includes individual owners of satellite earth stations, as well as small mem 
and pop retail operations and large companies that produce, distribute or sell home earth 
station equipment. Our membership comas from aH the 50 states and several foreign 
countries* 

SPACE welcomes the opportunity to participate in these hearings on the Impact of 
new technologies on the Copyright Law and to comment upon the growth and future of 
the home satellite earth station Industry and the consumer benefits it provides. 

The evolution and geographical service characteristics of satellite technology are 
un [que In A merlean history. As a technology, It was Initially developed aim oat 
exclusively by the taxpayer's Investment In propulsion technology and the space race, 
during the 1940s through 1970s* In distinct contrast to radio, television, the telephone or 
even cable television, the benefits of home earth stations were first realized in the most 
rural parts of our country* Through satellite technology, for the first time in the history 
of our country, or any other country, rural residents are afforded the same access to 
information* ideas and the works of the creative community as are their urban and 
suburban counterparts. As satellite technology is enriching the lives of rural and other 
Americans, the purpose of the Copyright Law Is also served. As stated recently by David 
Lange, Professor of Law, of Duke University before the Subcommittee, "The ultimate 
purpose of Copyright Is not to protect authors, but rather to enrich the public domain** 1 
However, it should be emphasized that providing author's compensation for their works is 
a concept we have continuously embraced and I will return to this concept later. 

Ten years ago, a satellite earth station installation cost $100,000. The Federal 
Communications Commission had a rule requiring, in effect, ten meter diameter dishes* 
Eight years ago, the FCC changed Its rule and five meter diameter earth stations became 
available and more widely used by the Industry, particularly cable television, as prices 
tumbled to $25,000 for a typical earth station Installation. Rapid price declines ensued 
in the 1980s as the home earth station market started and dishes below 5 meters in 
diameter were manufactured* Today it is possible to buy a six-foot, fixed-position 
satellite receiving system which will produce quality pictures for under one thousand 
dollars* Consumer prices for 8 to 10-foot satellite antennas that tune-in all domestic 
satellites, range from about $1,300 to $5,00o. Mid-priced units today, produce better 
quality pictures than the best available ten years ago. 
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**Hltflttl T*!**** 1 **! - Growth In spite of adversity. 

Since the birth of the home earth station Industry only sJx years ago, there have 
been many who opposed Its existence and worked hard to stymie its development. For 
the first five years, competing technologies called us "pirates* 1 * They tried vigorously to 
stop the growth of this industry. Although earth stations were used to view many 
satellite services which welcomed viewing by dish ownersi Letters threatening Legal 
action were sent to dish manufacturers, retailers and owners by other program services, 
principally pay movie services. Many earth station owners sent payment to those 
services only to have their checks returned with Letters warning that viewing the pay 
television channel was against the taw* A major cable television company went so far as 
to sue a retailer of home earth stations alleging that the sale and use of this equipment 
violated state and federal law (Consumer and Copyright). However, a federal district 
court judge found for the home satellite antenna retailer on all counts in AirCapital 
CableyJsion, Inc. y» 5 tar link Communications OrouP. 601 F. Supp. 150$ (d* Kan. 13 65 J* 

Additionally, from 1979 to 1983, there were four legislative efforts In the United 
States Congress which, if successful, would have put the satellite earth station industry 
out of business. On eaeh occasion rural Americans, along with others concerned with 
encouraging the expansion of technology and service in a competitive marketplace, 
(including many members of Congress) rallied to help insure the survival of the 
opportunities made possible by home earth stations. 

Finally, in 19B4, the legality of home earth stations was clarified by the 3 tar link 
case and by the United States Congress* Through the satellite viewing rights provisions 
contained in the Cable Communications Policy Act, (Section T05 of the Communications 
Act), tt was made clear that the manufacture, sale and use of home satellite earth 
stations and the viewing of unscrambled satellite programming was lagaL Marketplace 
compensation mechanisms for programmers was assured through either encryption or the 
development of a "marketing plan" for unscrambled services which resulted from fair and 
open marketplace negotiations* At the same time, substantial additional penalties were 
provided for the theft of cable television service, as well as commercial violations of 
Section 705 of the Communications Act. 

The Issue of Compensation 

While receipt of programming by a home earth station user does not violate the 
1976 Copyright law* the home satellite earth station industry has always agreed that 
copyright holders deserve to be fairly compensated* That*s why tn 1981i and again in 
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1962 and 1903, SPACE testified before the Communications Subcommittees In the Housa 
and the Senate offering to negotiate e payment mechanism for viewing the major 
satellite subscription (theatrical motion picture) services — which were the most vocal 
opponents of our technology. We even offered to negotiate a polnt-of-rsale license by 
which a negotiated fee would be Placed on the sale of home satellite antennas and the 
proceeds derived from tnJat re ** would be used to compensate copyright holders. This 
offer was made to all the major subscription programming services and the motion 
picture Interests. A copy of an offer tc negotiate a point-of-sale license is attached as 
Exhibit 1 to these remarks. There were no takers to our offers. You will notice* of 
course, the similarity of the concept to one later endorsed by the Motion Picture 
Association of America with respect to video cassette recorders and videotapes. 

Thus, the home earth station industry's philosophical commitment to compensate 
copyright holder's is well-documented. But Irrespective of our good intentions, another 
more practical reality makes compensation of copyright owners a priority and that is the 
introduction of scrambling technology. With the current distribution of signals in a 
scrambled mode, it is clear that programming can be easily withheld unless the demanded 
payment is made* Hiat T s why a fair end equitable resolution to the Issue of compensation 
for receipt of programming via home earth stations ts essential. 

This Industry's offers to negotiate e fair payment mechanism were made not 
because private viewing of satellite programming violated the Copyright Law, but 
because we recognized that as a responsible member of the communications industry, the 
home satellite earth station Industry should pay its fair share to compensate the creative 
talents that provide programming to the satellite distribution system. From the very 
beginning, we felt that it was in the long-term best interest of the home satellite earth 
station Industry to work out a fair means of compensating satellite subscription services, 
for without them, our industry as we know it today, would not exist* 

Role of Cable 

Currently, there la a not so invisible third party at the table that appears to ba 
attempting to control distribution by satellite programmers. That party Is the cable 
television Industry. Cable television is no longer the mom and pop business it was a 
decade ago, Since 1976, Ownership of cable systems has consolidated to the point where 
today, 25 Multiple System Operators (MSOs) account for over 70 percent of the 32 
million basic cable subscribers* According to NT1A, over one-third of all basic cable 
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subscribers are served by the top five MSOs. Two-thirds of cable systems with less than 
2,500 subscribers are owned by MSOa. 

Today the cable television industry Is a multi-billion dollar vertically end 
horizontally Integrated group of conglomerate companies which have, In some cases, 
grown arrogant, ontl-oompetttive and unresponsive to the needs of the public One need 
only look In our own backyard — In the District of Columbia and Montgomery County — 
to witness the multitude of problems with cable television* These problema are a 
nationwide phenomenon* Cable companies, in many Jurisdictions, are able to behave in 
this manner because there Is, in actuality, little competition to them in the delivery of 
the multiplicity of television channels available today. 

We have seen great pressures being brought upon the satellite programming 
Industry, by the nation's largest and smallest eable television companies, not to do 
business with those industries which are competitive to the franchised cable television 
business, that Is, to the home earth station market and the satellite master antenna 
television (SMATV) market. Several years ago, the Arizona State Attorney General 
brought an antitrust suit because of the refusals of some programmers to sell to SMATV 
operator. The case was ultimately settled with the satellite services required to do 
business with the SMATV operators In that state. 

Now, franchised cable operators ere attempting to coerce all satellite services Into 
scrambling, some of which have little or no Incentive to do so. At trade shows of both 
the NCTA and CATA, the word went out that nil program services must scramble. And 
the words went out that programmers must be "cable friendly*" That means to 
distribute programming in a manner favorable to cable and unfavorable to the home 
earth station owners, I.e., at uncompetitive prices In order to maintain local 
monopolies. The word went out that eable wanted exclusive distribution rights Inside and 
outside of their franchised areas "to maintain the integrity of their product*" Cable 
wanted no competition, no alternative distribution. The NCTA commissioned a study to 
prove that every earth station consumer represents a $1,000 potential loss on the balance 
sheet of a cable operator. After sufficiently scaring the troops, the NCTA proposed a 
consortium of all cable operators to provide the programming pipeline to home earth 
station owners; a pipeline to people who could not find the cable operator when they 
desired programming in the first place; a pipeline to those that could find the cable 
operator but did not care tor the quality or quantity of service being provided. 
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The cable operators have threatened to deprive millions of consumers of service by 
dropping services that did not scramble* The threats became so onerous that 
programmers formed their own consortium to resist cable. But now it appears that the 
cable consortium has broken the backbone of the programmer consortium. 

HBO, sister company to American Television & Communications Corp., the second 
largest UJ9. cable television operator, seeks to charge home dish operators some 300% 
more than It charges cable companies for the very same product. 

CNN and ESPN are seeking to Impose rates upon home satellite earth station 
owners for unscrambled signals — up to 1,000% higher than they charge to cable 
systems. 

The question must be asked whether this Is simple greed or untoward pressure to be 
"cable friendly." The purpose of these efforts Is not to Insure fair compensation to 
copyright holders. It fs to Insure that cable operators will continue to monopolize 
satellite distribution of programs. The cable operators have little financial Incentive to 
market agressively home satellite earth station service within or adjacent to their 
service areas. If they are permitted to control the viewing of satellite services by Home 
earth station owners* copyright holders will be harmed. They will be denied a new and 
otherwise vigorous market for their product, We ore thankful that the United States 
Department of Justice has announced that It has Initiated a formal Investigation into the 
policies of the satellite services and cable operators with respect to the home earth 
station market. 

The Compulsory jjcgfgg and Deregulation 

At this point, let us look back at the compulsory license and cable deregulation. To 
a large extent, the growth and consolidation of power of the cable Industry that took 
place is a direct result of the benefit conferred by the compulsory Copyright license 
afforded cable by Congress* During at least the first 3D years of its existence* the 
backbone of the cable television Industry was the delivery of more, and better quality, 
broadcast signals* The retransmission of these broadcast signals enabled cable to survive 
and prosper during this period, and develop the base of service and revenues which led, in 
the mid 1970s, to the development of satellite-delivered non-broadcast programming as 
on add-on feature. Cable has benefitted substantially from the compulsory license. 
Cable operators pay only a fraction of their revenues for this privilege as compared to 
broadcast stations. The public too, has benefitted, in our view, by the expansion of 
television services to unserved areas, and the opening up of new markets For non- 
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broadcast programming. The growth of cable television has provided a new tier In the 
distribution of theatrical motion pictures benefitting the creative community. Copyright 
holders have also derived substantial benefits from the compulsory license* It Is now 
estimated that during 1385 those fees will rise to $100 million from $13 million In 1978. 

The purpose of a compulsory license granted to cable television operators was two* 
fold. It was adopted In recognition of the substantial difficulty posed to cable operators 
In negotiating with hundreds or thousands of Individual copyright holders for the 
retransmission of their programming. Another, and perhaps more Important purpose, was 
to Insure the widest possible distribution of the benefits of copyrighted programming. 

Satellite earth station technology Is really the third generation In the development 
of a nationwide d Erect-to-home video communications system* First, there was 
broadcast television which served only those Americans living within the range of the 
broadcasting facility. Next, there was cable, which could extend the ranga of a 
broadcast station to Include those residents In relatively high density areas which were 
connected by cable to a central headend which received broadcast signals end also 
provided non-broadcast programming. Now, the third generation, home satellite 
technology, provides each and every American, Irrespective of population density, with 
the Identical opportunity to receive dlrect-to-home video communication. It Is truly the 
first nationwide direct -to-home video communications system our country has ever had. 
Just as yesterday, cable television brought the benefits of American television to areas 
Which broadcast stations couldn't reach t today satellite earth station antennas arc 
bringing satellite programming to hundreds of thousands of people In areas too remote 
for cable television. In more suburban and urban areas It is providing virtually the cnty 
form of competition to cable television for the delivery of multiple over-t he-air non- 
broadcast programming directly to the home* The Congress deregulated cable from local 
regulation one year ago* Cable's actions since then have been an attempt to formulate a 
monopolistic, nationwide empire with scrambled signals being sold at Inflated prices, 
undermining the competitive thrust from a newer technology* 

Not only do home satellite earth stations compete with cable, but quite frankly, 
home earth station manufacturers may have "built a better mousetrap" so to speak — one 
which is capable of serving not just some, but all Americans on perhaps a more 
economical basis than cable and the public has a right to explore this alternative 
technology. Cable's scramble to protect its industry la not surprising — but its modus 
operandi is to protect its investment through anticompetitive actions and ultimately It Is 
the consumer that must bear the burden of cable's actions, through increased and Inflated 
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prices for subscription programming, guoh a result cannot possibly serve the public 
interest. 

Because a main purpose of cable's compulsory copyright license Is to enrich the 
public domain by expanding the delivery of television services, it follows that If the 
beneficiaries of that license act antt -competitively to restrict the delivery of that 
Programming, the rationale for their compulsory license is called into question. When 
cable operators act anti-com pet itlvety to restrict the market for the delivery of satellite 
services, they no longer merit the compulsory license (Irrespective of whether the 
compulsory license may be unwarranted for other reasons). 

We urge this Subcommittee to consider specific legislation conditioning the 
compulsory license granted to cable television operator? upon a continued demonstration 
that such operators are not acting antl-competlvely. where a cable operator obtains an 
exclusive right to distribute satellite programming to home earth station owners, that 
cable operator should not be entitled to a compulsory license for the retransmission of 
broadcast signals. Where a cable operator is related to a program service which does not 
sell to non-cable distributors? the cable operator should not be entitled to a compulsory 
license. Where the cable company, or a related entity, engages in refusals to deal or 
other anticompetitive acts which have the effect of restricting competition in the 
distribution of programming by satellite tn the com m unit y r the operator should not be 
entitled to a compulsory license for the distribution °f broadcast signals. These and 
other precondition? to the compulsory license should be investigated in order to obtain a 
truly progressive system of distribution of copyrighted materials, satellite earth stations 
represent a potentially large marketplace in their own right. They currently provide 
competition which engenders programming initiatives. The copyright laws were designed 
to promote, not to restrict. 

We would be happy to provide the Subcommittee with suggested legislation in the 
areas we have discussed today. Thank you very much for the opportunity to introduce 
our industry to you today. 
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EXHIBIT X 
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November 5* 1981 



Jack V«J«nti t President 

Motion Picture Association of America 

IfiOD Eye Street, HtW. 

Washington, D.C. 20006 

Dear Jack* 

We are General Counsel to Um trade association SPACE (the Society for Private 
And Commercial Earth Station) and ara contacting you rtfifdlng H, R* 4727 w introduced 
by Congressmen Taxman last month* SPACE represents the manufacturers* distributors 
and owners of satellite r waive-only earth stations. Its membership consists of New York 
Stock Exchange and smaller companies* as well as individual o wners of satellite receive- 
only earth stations* 

SPACE is sensitive to your desire to eliminate piracy of programming* and we wish 
to be abla to support the fVajcman SELL However* SPACE cannot support this Bill in its 
present form because it amounts to much more than an "anti-piracy" 301* Passage would 
have a devastating effect on the public who use satellite earth stations Cor education* 
instruction* information and entertainment purposes. Passage would also severely inhibit 
the advancement of technology by the earth station Industry, The industry has 
successfully engineered a tan-fold reduction in that Price of equipment over the last three 
years. Any cloud over the business will drive the responsible manufacturers out of the 
business* thus reducing the chances of further technological improvements for 
consumers* 

Backyard satellite earth stations are used largely to fulfill! vast chasms in 
television viewing opportunities for American farmers and ranchers — those Americans 
who live In mountainous terrain, desert areas end other places where cable television Is 
not available or feasible. BacK/ard earth stations ere now providing - for the first rime 
in thirty years - equal television viewing opportunities to rural Americans. Backyard 
earth stations also fulfill the desires of those who have for vests patiently awaited the 
advent of cable service in urban and suburban arees* but where cable service is not yet 
forthcoming. An additional benefit of backyard installations is that they serve as a 
competitive spw to cable - « - their existence will encourage cable to enhance the 
number of services Provided to subscribers* As you know, a significant number of cable 
systems still carry no pay television programming, and a large numoer carry only one pay 
service. Both of these circumstances are to. the detriment of yotr member companies. 
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Nov sm bar 6, 1911 

Jack Valenti. President 

Motion Plcturt Assoeieiion of AmtHt 

PegeTwo 



In considering* tha waxrtian BOlt two Important distinctions must be drawn between 
MDS and STV, on tha on* hindp and tirth stations on the other* First* MBSVSTV ere 
tirtgli channel systems. The only pwpoN of an "unauthorised* MDS eAtecuWdown- 
converter or subscription television decoder Is to pick up * subscription tignaL An earth 
station, however, Is employed to pick up a wide witty of other signals as wall, signals 
which many program suppliers wish the American public to vfew< Ascend, and In groat 
contradistinction to th* pirating? activities that thwart tha enterprises of your member 
cam pan! ox, SPACE believes that thoro should bo o reasonable payment for subscription 
programming* If program suppliers however do not want to accept payment* than tha 
non-corn merotal uso of backyard earth stations should bo freely permitted. 



Therefore, wa forward to you, on bahalf of SPACE, a proposal Co pay for tha 
programming of your member companies, what our mam bars do - vlaw programming - 
does not violate tha Copyright Laws* Tour member eompanloa wUl» therefore, darivo 
profits whara tharo ara now nana. In 1910, tha backyard earth station Industry was a on* 
hundred million dollar business* With tha cost of oqutpmant rapidly declining* tha 
industry aspects that millions of Inatallationt will bo made in tha next faw years. If wi 
can roach accord, your mambar companies will doriva millions of dollars lit revenues* 
Whet we ara Proposing is a Conexeesionslly-tanotioned marketplace solutions a point of 
sale cell action of a faa for subscription viewing. We suggest this method because It helps 
to Insure total compliance by the purchasing public; it la enforceable* It Is 
administratively oonvanlantt and It is e worthy precedent for your member companies. 

We would look forward to meeting with you to discuss this further* 

Yours truly, 



Byi 




At chard L* Brown 
Its Attorney 
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Enclosure? MEMORANDUM 

ccs Fritz Attaway 

Motion Picture Association of America 
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Society for 

Private 
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1920 Jf Street Northwest 
Salt* 910 

Wukingion DC ZOO 3 6 
(3D3) aaT^wos 



Earth Stations 





U SM O&AKDUM 



TO: 



Program Supply Industry 



FRO Mi SPACE (tha Society for Private And Commercial Earth Stations) 
DATS: t November 6, Iftfll 

SUBJECT: Wtxmtn BOI. H. 4727 -* Proposal For Compensation to Subscription 
Program Suppliers and Faeieagera 



SPACE proposes the following plan ot compensation to subscription program 
suppliers and psckmgersi 

L Earth station purchasers pay a usa charge, at the point of Mia. for tha useful 
Ufa of tha earth station. 

2* The charge fs cotltetod by tha Jailing company and forward ad to & designated 
privata or governmental organization Tor collection and distribution. 

3- 5? ACE and tha proaram supply Industry support provisions Tor pen aides in tha 
Wax man Bill for failure to collect or turn over such use charges, and 
provisions sanctioning this plan. 

4. Tha collection organization could be either the Copyright Office or a non- 
governmental organisation selected by the intended recipients of funds* Tha 
methodology for distribution of funds would be solely the decision of tne 
recipients of the funds. 

5- The use charge would be a cnc^dme charge for each earth station facility 
sold. The use charge would be subject to annual adjustment (based on agreed 
criteria} for earth stations sold in each succeeding year. 

6. The use charge -would be the average bulk monthly price of a subscription 
service (adjusted cnnuellvh mold plied by the average number of subscription 
services taken by cable television subscribers nationwide (adjusted annually), 
multiplied 5y the useful life of an earth station (in mcnt*s> r the total then 
discounted to present value. 



7. Each year a survey, or industry statistics* would be used to determine the 
average number of pay services taken by cab la subscribers nationwide* 

1- Su bs cription programmers would be free to encode signal*- Suoh programmers 
would not be able to participate In distribution of funds from the pool, aa they 
would be paid directly- Likewise* rates charged by suoh companies would not 
be Included In determining the average bulk Price of pay services in the above 
formula* Companies encoding programs made avail able to cable television 
subscribers would be required to authorise decoder use by backyard users; the 
backyard users would be authorized to purchase these danders and pay 
program suppliers directly* 



Cse Charge ■ average bulk mcntnly price x svarage 
nationwide numoar of suascrioxion ca&le services x 
useful Ule (in months) (discounted to present value). 
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Mr. KAffTBNMBiER. Thank you very much, Mr. Brown. 

You speak of specific legislation relating to the compulsory li- 
cense granted to cable TV; and other ideas you have in mind, legis- 
latively. Of course, we would be interested in seeing what you have 
more specifically. 

I noted before, in H.R. 1840, there is a provision in title VH, the 
Tauzin bill, relating to what appears to be the equivalent of a com* 
pulsory license outside of copyright, section 702. 

You are familiar with that. I take it you support it. Did you play 
a role and were you consulted in the preparation of that sort of 
language? 

Mr. Brown. Yes, we were, Mr. Chairman, and this industry sup- 

g>rts the Tauzin legislation, also the moratorium legislation, the 
regg bill, and there is a similar bill to Congressman Tauarin's bill 
in the Senate, which was introduced by Senator Gore. 

Mr. Kastemmkier. In it, I am not clear on what you have in 
mind. Apparently, you have in mind prices, terms and conditions 
established in the marketplace or by the FCC itself. I'm just curi- 
ous how you expected that to operate. 

Mr. Brown. We do not want to see these prices determined in 
any way but by the marketplace. But I am not sure that is going to 
happen. These bills are an attempt to make sure that if , as a last 
resort, marketplace forces don't work, that there is a speedy 
remedy, and that remedy is with the FCC. 

The real operative provisions of this legislation, as I see it, is to 
require that there be reasonable charges, that there isn't a restric- 
tion on programming through the so-called ' 'cable-friendly' ' atti- 
tude that the cable operators are requiring of the programmers. 
Let me explain that. 

Cable operators want to control the mechanism, the pipeline of 
getting the programming to the home Earth station owner, wheth- 
er or not the home Earth station owner lives within the franchise. 
It is very simple to understand the concept that if it goes 
through the cable operator, it is not going to be at a competitive 
price. It is going to be a monopolistic price, because there is no 
competitor to the cable operator. 

If, for example, Home Box Office sold its programming to some- 
body that was not in the cable business, whether it be a manufac- 
turer or a new distributor company that was not a cable operator, 
you would then have somebody going around to Earth station 
owners in cable areas trying to sell the HBO product in a competi- 
tive way to TCI or ATC or whatever the cable company might be* 
There wouldn't have an artificially high price. If we look at what 
HBO has done as far as its structure, ft has said, "Look, we have 
an 800 number you can call and you can pay $12.95 for HBO, or 
you can buy it from your cable operator. 1 * 

Now, we don't know what the cable operator is going to charge- 
It could charge $12.94 and steal all the business away from HBO. 
But we really question whether the homeowner price needs to be 
$12.95. Is that a fair price? Maybe, maybe not. We would like to see 
the marketplace determine that price. 

If there were other distributors, we wouldn't need the Tauzin leg- 
islation. We wouldn't need the Gore legislation. But there arennt. 
There is tremendous pressure being placed by the cable operators 
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an the programmers, saying don't be cable-friendly, sell through us. 
And that is the problem. 

Whether this is a compulsory license or not depends on how you 
look at it. If you are a utility lawyer, I think you would say it is a 
utility regulation; if you were a common carrier, you would say it 
is a common carrier. There are aspects of compulsory license here. 

We would rather not see the FCC in the picture; in fact, the pro- 
visions that deal with the FCC are there for one reason only. They 
are not essential to the other # purposes of the bill. They are only 
there to give consumers a quick remedy in case scrambling does 
occur. 

We heard testimony earlier today from the Office of the Register 
of Copyrights that there will be 100,000 decoders available some- 
time next year. We have got 1.75 million consumers out there. 

I think there will be chaos. And I think that is unfortunate, al- 
though I think that scrambling is a fair way to achieve payment, it 
is not the only way. You asked that question before, but it is a fair 
way. 

Mr. Kabtenmeier. Let me go back to square one. I guess my 
questioning didn't probably follow any sequence. 

Let me go back and ask you a copyright question; section 110, 
subsection 5, of Title 17, United States Code, says "There will be no 
copyright liability for communication, transmission and reception 
of the transmission on a single receiving apparatus of the kind 
commonly used in private homes." 

Do you think that an Earth station is a receiving apparatus of a 
type commonly used in the home, thereby removing it from any 
copyright liability? 

Mr. Brown* Yes, I do believe that, if I am pot mistaken, I believe 
that section may have to do with commercial establishments and 
the placement of apparatus such as common radios or television re- 
ceiving sets, and now home Earth stations, in commercial establish- 
ments, and exempting them from copyright in that area. 

However, to answer your question in another way. I think in the 
very definition of copyright and as attested to by the Register this 
morning, this home Earth station owner does not engage in a 
public performance, and therefore, is exempt under that section, 
rattier than tile commercial establishment exemption. 

Mr. KAffTENMEiERr Therefore, you feel that under copyright law 
that an Earth station owner may be exempt from paying a royalty. 
Is that correct? 

Mr. Brown, Yes, I think it is pretty clear 

Mr. Kastenmexer. That is up to the enactment of last year's 
cable deregulation. 

Mr. Brown* No, I think under the 1976 copyright law, there is a 
dear exemption here for home Earth station owners. That does not 
prevent other technology from impeding the viewing of signals, and 
we saw it today, the scrambling of satellite signals. 

Scrambling is the mechanism by which the programmer can ex- 
tract the payment, and just as we have testified that we can't stop 
the Earth station technology, we probably can't stop scrambling. 

I think we would like to slow it down a little Bit so it is not a 
chaotic transition. 
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There is the question of access, which I think is a public policy 
issue, whether we ought to have continued access to this program* 
ming, and is access denied by unfair pricing. One. of course, can 
say. you can watch it, and charge $100 a month for each signal, 
and then we have access denied. That is basically what H Jt. 1840 is 
about. 

Mr. Kastknmkier. Given this tremendous laundry list of avail- 
able signals on the satellites currently, what is your judgment 
about the number of these signals and importance of these signals, 
with reference to encryption in the neat several years? 

Mr. Brown- The signals that clearly will be encrypted first are 
the movie channels, Home Box Office, premium movies* Showtime, 
Movie Channel, Ginemax, those will go first. Those commonly, as 
you know, charge on a subscription basis by the cable operator. 

The next order of encryption perhaps might be Cable News Net- 
work, which says it intends to encrypt in June, and we just learned 
through an announcement yesterday in the trade press, that 
WOR% carrier (WOR being a superstation) Eastern Microwave, is 
going to scramble early next year, I believe it is in January. 

This raises Questions in nay mind which we have not yet had the 
chance to analyze, as to what the effect of WOR's scrambling is on 
the compulsory license and the exemption that the carrier tradi- 
tionally has. 

Obviously, if it is the carrier that is scrambling, they are altering 
the signal, and under my view, there may be some significant prob- 
lems under copyright law with them doing that. Without a change 
in that law, I think they probablv would be prohibited from doing 
that, so I do question whether it is fair and legal under the law for 
them to do that. 

There is a question that perhaps this subcommittee may look at 
in the future. 

ESPN is another one that has announced that it was intending 
to scramble its signal in the near future. Our position is that each 
programmer ought to make its decision. Many of these are ad- 
vertiser-supported programs, Le* religious, coverage of the Con- 
gress, and many of these have no desire to scramble, no motivation 
to scramble. 

We believe those that choose to scramble because they are sub- 
scription in nature ought to have that right, but yet, we ought to 
have a right of access at reasonable prices to those signals. 

Mr. Kastbnmeier. How about others? How about networks? Is 
there any indication that they might scramble? 

Mr. Brown* Yes, there is, Mr. Chairman. CBS announced very 
recently that it was going to scramble. In fact, the scrambling date 
that they had announced has passed, and they are currently scram- 
bling. 

Mr. KASTENMmnR* The networks really produce free signals, and 
are compensated by advertising* What would be the purpose in net- 
work scrambling? To protect their feeds, is that the idea? 

Mr. Brown- Mr. Chairman, you put me in an extremely awk- 
ward position. I am moving around in my seat trying to defend 
why the networks may want to scramble. In my view, these pro- 
grammers — the networks, which are licensed (O&O stations) by the 
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Commission — have a public interest obligation to serve the widest 
possible audiences. 

I find it hard to believe that CBS would now, after years of 
trying to maximize their audience, try to shrink it. I do have some 
idea on some of the reasons. 

One of the reasons, which we can understand, is that some of the 
feeds going into the network, let's say their news-gathering activi- 
ties, which are not yet refined, are available on satellite* We can 
find those if we look for them. 

We can't argue against the encryption of that kind of material. 
But we do protest vigorously the scrambling of what goes out of the 
network to the local broadcasters for retransmission. We have got 
1.2 out of our 1.7 million, probably* that can't receive the networks 
from a local affiliate* 

So we think that networks ought to be required to provide that 
finished + signal to home Earth station users. Any possible, slight, 
diminution in revenues to local affiliates caused by home Earth 
station viewing has to be so minuscule as to be not noticeable. 

In fact, most people that watch satellite Earth stations have the 
famous AB switch, and switch off the satellite to watch their local 
programming, their local networks. They don't watch it on satel- 



you think some distinction might be made between those Earth sta- 
tion owners who are within the present operational limits of a 
cable operator and those that are not? 

Is there any distinction that can be made in that connection? 
Mr. Brown. I think there should be no distinction. I think that 
Earth stations serve two very useful purposes. The first useful pur- 
pose is it brings television to those that never had it. That is in the 
rural areas. It has done a fabulous job. I mean, we have had the 
promises of TJHF, we have had the promises of MDS, we have had 
thepromises of cable, we have had the promises of low power. 
This technology has delivered. 

Now, let's talk nbout inside the cable area* Last year, this Con- 
gress deregulated cable's rates. And what have they done? They 
have tried, through forming a consortium, through imploring the 
programmers to scramble and be cable-friendly, to have a monopo- 
ly in the distribution of programming. 

I would like to see every American get this programming at the 
lowest possible cost. I think that is what the Congress ought to be 
looking at. And the way to do that is through competition to cable. 

Congress has deregulated cable on the premise that there was 
competition, and I think we ought to ensure that competition. So I 
don t see the validity of any distinction between outside and inside 
of a cable franchise. 

Mr. Kastenmeier- At this point, I would like to yield to the gen- 
tleman from Virginia, Mr. Boucher. I have some other questions 



Mr. Boucher. Thank you. Mr. Chairman. 
Mr. Brown, I understand from your testimony that today, there 
are slightly less than 2 million Earth stations in use in the United 
States, I believe you said 1.75 million. And of course, we did hear 
the testimony earlier from the Copyright Office that sometime 



Mr. Kastbnmkier. With 




with cable, do 



later. 
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early next year, there should be approximately 100,000 decoding 
devices available, to be acquired by that 1.75 million Earth station 
owners. 

Obviously, there will not be enough decoding devices available 
for all of those who may choose to purchase them in the foreseea- 
ble future. And I suppose that that fact underlies your organiza- 
tion's support for the moratorium legislation; am I correct m that 
assumption? 

Mr. Brown. Yes, it does, Congressman. The moratorium is, 
indeed, that. Some have painted us as being totally against scram- 
bling, totally against payment, that we are pirates. None of that is 
true. 

A moratorium is a resting period to make sure that all these 
people that are going to have to cope with an untried scrambling 
system that is going to radically effect them, have an adequate 
transition. 

Your colleague, Congressman Mazzoli, asked before whether the 
problem of the decoder will be solved because we will have one de- 
coder? I am not bo sure it is in the interests of the American public 
and of our industry to have just one encoding technology. 

We have a decoder that is being promised at around $400 to add 
on to a consumers Earth station. But I have been told by other 
manufacturers, such as Oak Industries, that they would be able to 
provide the microelectronics, the chip sets, to the satellite receiving 
industry, and that other decoder manufacturers could provide 
these chip sets, so that we could have two or three or even four 
decoders built into that very receiver that you see over there at a 

Erice less than the $400 that the M/A-COM add-on set is going to 
e available for. 

This would provide competition in the field of decoders and make 
sure that the price of decoders remained low. 

Mr. Boucher. Provide us with a little basic knowledge, if you 
will, on how the decoders are being manufactured today? Who is 
doing that manufacturing? What is the anticipated method of dis- 
tribution of the decoders that will be manufactured? And how 
would you have the process changed, both with respect to manufac- 
turing and with respect to distribution? 

Mr. Brown. There are several companies that have developed 
encoding mechanisms, including M/A-COM, Scientific Atlanta, 
Oak Industries, General Instruments, and others. I believe some 15 
companies responded to the NCTA request for proposals on scram- 
bling signals. 

The company that would appear to have the lead in decoding 
right now is M/A-COM. It has received orders from The Movie 
Channel, Showtime, Home Box Office, Cinemax, and Cable News 
Network, and now WOR for decoding. 

It is my understanding that M/A-COM will furnish a facility, a 
centralized facility, a computer to be used by all the programming 
services that would scramble the signal through this computer and 
they would then have access — the consumer would have access 
either through the cable operator or through their programming 
service, or if there were independent distribution. 

My understanding is that M/A-COM intends to distribute its de- 
coders through its normal distribution channels, which in our in- 
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dustry includes distributors of Earth station equipment who then 
redistribute to retailers, such as Mr. Haley, who then sell it to the 
public. 

All kinds of questions, however, are raised in our minds. What 
happens when you take that M/A-COM, or any other decoder, 
attach it to that receiver and the equipment? Does it void the war- 
ranty? Who is responsible for it? 

How much is it going to cost? Is it going to be made available 
within the receiving manufacturing industry? In other words, can 
we buy the chip sets from M/A-COM so we can build it in for 
maybe $50, or maybe $75, and not have to pay $400 for it? 

These kinds of questions are the ones that make us believe that 
the moratorium is essential, so that they can be resolved before we 
have this grand experiment with 2 million, soon to be 2.5 million or 
3 million people hy the end of next year. 

Mr. Boucher. There is a free market today, however, for both 
the manufacture and distribution of decoding devices, and I do not 
hear you suggesting that there should be something less than a 
free market for those processes, do I? 

Mr. Brown. I suggest not. I suggest that there should be a free 
market. Some of the activities that have taken place to date, such 
as the NCTA "picking'* the technology for the industry, do not 
smack to me of a free market. 

It is my understanding that that NCTA consortium may not be 
with us very long, but we don't know that. 

Mr. Boucher, Let me ask a couple of questions on a somewhat 
unrelated topic. I have observed, and X know a number of others 
have, the statements that are being made by some of the broadcast- 
ers utilizing satellite technology, Cable News Network, ESPN, and 
perhaps some others, that under the present state of the law, those 
who own Earth station receivers must pay a fee in order to receive 
legally the signal that is being broadcast by the satellite users. 

I also observed in one of the local newspapers in my congression- 
al district an advertisement that was run by one of the firms that 
sells the satellite receivers, and that statement was to the effect 
that there had been some misleading information in the statement, 
I believe CNN was referenced in particular. 

Does your organization have a position with respect to whether 
the statements that are being made concerning the need to pay 
fees is correct or whether that is an incorrect interpretation of the 
law? 

Mr. Brown. Yes, as you can imagine, we have a very strong posi- 
tion on that. We think that the announcements by ESPN and CNN 
are blatantly illegal, and many of the authors of the bill — Senator 
Goldwater, Senator Gore, Congressman Tauzin, Congressman 
Rose — have all made public statements on the floor and elsewhere 
to that effect. 

The provisions in last year's bill said that encryption was a way 
to deal with the problem of payment or, number two, there could 
be a marketing plan for unscrambled signals. But. it was made very 
clear in the legislative history and in the remarks of the authors of 
the bill as well, including the House report, that that had to be ne- 
gotiated in the marketplace. 
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These fees being imposed by ESPN and CNN, which are 1,000 
percent greater than they charge cable, have not been negotiated, 
they were announced one day on the cable television screen, and 
we think that they are illegal. 

We have advised the Earth station industry and consumers that 
we don't think that they have to pay. Nobody has been sued by the 
programmers, because I believe they well know that it is not appro- 
priate for them to do it. 

In fact, we issued a public challenge to cable operators and 
others to, so to speak, put their money where their mouth is, and 
challenge somebody on it. But they have refused to do that. 

So it is a case of harassment or the satellite Earth station indus- 
try. I think that many of the retailers all over the United States 
are kind of incensed by ESPN and CNN doing that because it does 
deter sales of Earth stations. 

We think that the reason it is being done, and I think if you had 
testimony from ESPN and CNN, you would find out that they are 
indeed attempting to be cable-friendly, and they have been pres- 
sured to do just that kind of thing. 

Mr. Boucher. Well, you say that the producers and broadcasters 
of the programs have not taken court action against receivers who 
fail to pay the fee. How about the other side of the coin? 

Have the firms that sell these devices or individuals who receive 
the signals instituted any kind of action by way of a declaratory 
judgment or perhaps seeking an injunction to prevent the broad- 
cast of the statement? 

Mr. Brown. No, we have not done that. We have been focusing, 
thus far, on the primary issue of scrambling. As you know, the Jus- 
tice Department is investigating this issue. We have been dealing 
with trying to receive a congressional resolution of the issue. 

And that issue, of the advertising, is a sideshow compared to 
these more important and delicate matters. We could bring such an 
action, but we have been hesitant to do so. We have hoped that we 
could reason with CNN and ESPN to stop these advertisements. 

I have recently requested of them to do so in a letter that just 
went out, and failing their compliance there, we may be forced into 
bringing legal action. 

One of the reasons that we didn't, we thought that our advertis- 
ing campaign and the word of mouth that you didn't have to pay 
would be sufficient. We didn't think it was that critical of an issue. 
I was certainly wrong on that score. 

The Earth station industry is very upset. It didn't go away, and 
consumers in cable areas who were thinking about buying Earth 
stations aren't doing it, because of that kind of advertising. 

So we may have to take the more strenuous route. 

Mr. Boucher. I would appreciate your submitting, if you could, a 
written statement that contains your legal arguments as to why 
the statements being broadcast are misinterpreting that state of 
the law. 

I would find that interesting, and if you could do that, it would 
be appreciated. 

Mr. Brown. I would be more than happy to do that. 
[The information follows:] 
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April 4, 19B6 



The Honorable Robert W. Kastenmeier 
Chairman, Subcommittee on Courts, Civil 

Liberties, find the Administration of Justice 
Com mittee on the Judiciary United States 

House of Representatives 
Washington, D.C. 20515 
Attn: Mike Remington, Chief Counsel 

Dear Representative Kastenmeiert 

During my recent testimony before your committed Representative Boucher asked 
us to provide further Information to support our position that Section 705(b) of the 
Communications Act specifically authorizes the owners of home satellite earth stations 
to continue viewing the unencrypted signals of satellite cable programmers without 
complying with terms and conditions unilaterally imposed* without any attempt at 
negotiation, by satellite programmers. 

By way of general backgroundi Section 705(b) of the Act creates a "safe harbor" 
immunizing individuals from potential liability under Section 705(a) if their activity is 
limited to the interception or reception and private viewing of "satellite cable 
programming." By its own terms* the safe harbor is not available to individuals unless: 
11) the programming Is not encrypted (£705<b)(l))f and (2) a "marketing system" for 
authorising private viewing by individuals has not been established (5705<bK2)). If the 
programming is encrypted, or If a "marketing system 4 Is established, the safe harbor of 
Section 705(b) dees not apply and Interceptions and dlvulgences, or receipts and uses, of 
such programming are subject to the uncertain application of Section 705(a)* 

Although Section 705(c) defines the terms "satellite cable programming," and 
"encrypt," the term "marketing system" is not defined anywhere in the Act or anywhere 
In the Communications Act in general. Nor does the term have a commonly accepted 
meaning In the communications industry. 

As you know, the primary rule of construction of statutes is to ascertain the 
Intention of the legislature and carry that Intention Into effect to the fullest degree 
possible. United States v. Cooper Corp.* 312 U.S. 600 (1940); United States v. American 
Trucking Associations, 310 UJSl 534 U9*0)« 
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April 4, 1966 

The Honorable Robert W. Hasten meter 
Page Two 



The starting point for interpreting a statute is the language of the statute itself. If 
the language or meaning of a statute is "olear and unambiguous," that language must 
ordinarily bo regarded as conclusive, and courts are bound to give effect to the statute's 
literal meaning. Consumer Product Safety Commission v T GTE Sylvania> 447 U-S, 102, 
108 (19B0); United States v. Turkette. 452 U.S. 576 (198 I): Albernaz v. United States. 450 
U,S, 333 (lsTiX 

If the terms of a statute ere unclear, however* courts can, and do, resort to 
extrinsic aids to ascertain the legislature's intent in enacting it. The t ford v. United 
States. 404 P*2d 301 (10th Cir, 1968)* A primary extrinsic aid is the legislative history of 
the statute itself. Tahoe Regional Planning Agency v. McKay* 769 F,2d 534 (9th Ctr. 
1985). See gen.. 2 A Singer, Sutherland on Statutory Construction, 5*8*01, gt seq. (4th ed. 
1984), 

It is generally accepted that statements made by any members during debate may 
be considered where they show a common agreement in the legislature about the meaning 
of an ambiguous provision. Rogers v. Frlto-LaY* Inc«» 611 F.2d 1074 (5th Cir, 1980), See 
2A Singer, Sutherland on statutory Construction, supra at 548.13. 

Statements made by members of a legislative committee responsible for prepara- 
tion and/or introduction of legislation have been given more weight than legislative 
statements generally. Duplex Printing Press Co. v. Peering, 254 UJS. 443 (1021); Wright 
v. Vinton Mountain Trust Bank. 300 u3T 440 (1937), The Supreme Court has stated, as a 
basic rule of statutory Interpretation, that statements of a sponsor of legislation are 
"pregnant with significance," National Woodwork Manufacturers Association y r NLRB. 
358 U*S, 512, 640 (1968), quoting NLRB v. Fruit * Vegetable Packers.* 377 U.5. 5B» 66 
(1964), Sea 2A Singer, Sutherland on statutory Construction, supfrfl at 548*15, 

The Committee Report accompanying H,R, 4103, the House version cf the 
legislation, specifies that a "marketing system" must be the product of marketplace 
negotiation! 

Specifically, subsection (b) states that the provisions of 
subsection (a) shall not apply to the interception or receipt of 
Programming if , , , a program exists under which an agent • , , 
has been appointed for the purpose of authorising private viewing 
, , , and such authorization Is made available pursuant to a 
marketplace negotiation, 

130 Cong. Rec. H. 10439 (Oct. 1, 1984) (emphasis added). 

Statements by principal House sponsors of the legislation reveal their agreement 
with this concepts 
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The Intention of the legislation is not to force programmers 
to establish a marketing program for home Earth stations but to 
make It clear that nothing In the legislation is meant to foreclose 
the establishment of a marketplace for the selling of such pro- 
gramming to home Earth station users in negotiations between 
the parties. 



130 Cong. Rec. H, 10443 (Oct. 1, 1984) (Statement of Rep. Albert Gore, Jr. (D-Tenn.)) 
(emphasis added!. 



1 believe that programmers can negotiate fair arrange- 
ments should they wish to market unscrambled signals* . • • 
ITIhe law would sanction payments If such a plan were negoti- 
ated* Programmers and the viewing public and manufacturers 
now have broad room to reach marketplace accommodations. 



130 Cong. Rec H. 10446 (Oct. 1, 1964) (Statement of Rep. W. J. (Billy) Tauarfn (D-Le.)) 
(emphasis added). 



I agree that the parties Involved should be allowed to 
negotiate In_the marketplace to establish a "marketing system* 
for unencrypted programs delivered by satellite* , . . My 
understanding is that any marketing plan must be negotiated in 
good faith and realistically designed to facilitate authorized 
viewing. 



130 Cong. Rec. H. 10446 (Oct. 1, 1984) (Statement of Hep. Charles Rose) (D-N.CJ) 
(emphasis added). 

The chief sponsor and principal drafter of Section 705(b), Senator Barry Gold water 
(R. Ariz.)* also discussed the concept of the "marketing system," stating* 



It should be emphasized that the Intention of section 70S is 
that If there is a marketing plan for unencrypted signals, it will 
be the result of good faith marketplace negotiation for the 
programming. The Plan cannot be unilaterally imposed* 



130 Cong. Rec. 5, 14284 (Oct. 11, 1984) (emphasis added). 

No extrinsic evidence can be found, In the record or elsewhere, to conflict with the 
consensus of the legislation's sponsors, and of the members of the committee that 
reported out the legislation, that, whatever a "marketing system* Is, It must be 
"negotiated* in good faith* Black's Law Dictionary <4th «d. 195 1) defines "negotiation" as 
he deliberation, discussion, or conference upon the terms of a proposed agreement** 1 
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Thus, It seems evident that, If asked to discern the meaning of the term "marketing 
system," a court would conclude that such a system would have to be the produot of good 
faith negotiations by or on behalf of the parties that would be subject to It. A unilateral 
attempt by a satellite programmer to impose terms and conditions upon the receipt of its 
signal would, quite simply, not constitute a "marketing system" under the Act, and the 
right of home earth station owners to view the signal under the protection of Section 
705(b) would continue unabalted. 

We hope this Is responsive to your Inquiry. If you have further questions or need 
further Information, please do not hesitate to eontaot us* 

Sincerely, 

u%^i^i/Ak — - 

Richard L. Brown 

RLBscmm 

Mr. Boucher. Let me ask you one additional question. 

H.R- 1840, which I understand your industry supports, indeed, 
probably had substantial hand in drafting, would confer upon the 
FCC some new and broad jurisdiction to create what amounts to a 
compulsory license for the receipt of signals by Earth station 
owners, and to establish prices and the terms and conditions of 
that receipt. 

Has the FCC, in hearings, or in some other way, expressed any 
opinion as to whether it believes it is the appropriate forum to ex- 
ercise that kind of authority? 

Mr. Brown. To my knowledge, the FCC has not testified or re- 
leased any written statements on this issue yet. 

Mr. Boucher. Have you discussed with anyone at the FCC? 

Mr. Brown. I have informed the chairman of the FCC about the 
bill, and talked to him about it* I have not asked him his views on 
it. It was more a matter of courtesy to let him know what was in 
the bill, and we have not yet had the discussion on whether the 
FCC would or would not support this legislation. 

Mr. Boucher. He has expressed no opinion to you? 

Mr. Brown. No, he has not. 

Mr. Boucher. Thank you very much. 

Thank you, Mr. Chairman. 

Mr, Kasten Meier, On the latter point, I recall the Register of 
Copyrights indicated as a matter of opinion the Commission would 
probably not want the authority. 

Mr. Brown. My experience is that the Commission, over the last 
several years, has sought to decline whatever authority has been 
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offered it, but has sometimes had to reluctantly accept authority, 
for example, in pole attachments, and other areas. 

I don't, incidentally, look at this necessarily as a compulsory li- 
cense, and certainly not one granted by the FCC. It is a right of 
access granted by the Congress. If you want to look at it as commu- 
nications policy or copyright policy, the question is the dissemina- 
tion of educational information and entertainment materials to the 
American public. 

The FOC?s role here is merely a rate regulation procedure, which 
they do in pole attachments, which they do in common carrier ac- 
tions, all the time. If it were inappropriate, if we got that far, in 
the sense of that we had to have this kind of regulation, which we 
may well need, it may not be that the FCC is the appropriate 
forum. 

Our industry would welcome the forum to be the Copyright Roy- 
alty Tribunal, the FCC, the District Courts of the United States, 
hopefully none of those. 

But I think we are, unfortunately, headed in that direction 
unless we get some guidance to these industries from the Congress, 
and I think that is what these other pieces of legislation are about. 

Mr. Kastenmeier, In terms of clarifying the position of your or- 
ganization with respect to intrinsic, basic copyright liability, I 
gather that you accept the fact that proprietors of works that are 
transmitted via satellite have the capacity to limit the availability 
of their work through encryption and other purposes. Recognizing 
that, notwithstanding the tact that a person's owning Earth sta- 
tions may not otherwise be liable directly for such fees, some ac- 
commodation should be made with such proprietors, on some sort 
of marketing basis. Is that correct? 

Mr. Brown* That is correct. We have, since 1981, and attached to 
my testimony is a copy of a letter that we wrote to the motion pic- 
ture industry i offering compensation, even when there was an un- 
scrambled node and no threat of imminent scrambling. 

Not all services desire to be compensated via the consumer. Some 
are advertising supported, others are public service, others are reli- 
gious, but those that are clearly to be supported bjr payment does 
not have to be done through an encryption mechanism. I think you 
asked that question to the Register earlier. 

It could be a tax on the sale of equipment, as is done in some 
European countries; it could be the creation of a pool of funds 
based on not only a tax on the manufacturer, but taxes on the con- 
sumer when he buys a satellite Earth station. 

You cannot operate a satellite Earth station without one of these 
guides; it is just impossible. You can even put a tax on the sale of 
the guides to make funds available for the payment for unscram- 
bled signals. 

You even have in place right now a compulsory license for cable 
transmissions. That compulsory license could be extended for the 
superstations to the satellite Earth station consumer, as well. 

So there are many ways to achieve compensation. 

Mr. Kastenmeier. Is it your view that cable operators shall play 
no role in terms of the interface that you have with proprietors of 
copyrighted works? 
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Mr, Brown. That is not our position. There is a role for the cable 
operator. In feet, there is a role for anybody, broadcaster, common 
carrier, cable operator, you and me. 

All we want is the proverbial level playing field. Cable can be in 
this business. Cable can sell Earth stations. Cable can sell the pro- 
gramming to Earth station owners, inside and outside their territo- 
ries, that is fine, as long as somebody else can do it as well. 

We want competition out there. That would solve the problem. If 
Home Box Office, CNN and ESPN say. "Look, we are going to sell 
to other distributors, other than cable, the problem is ended. 

Mr. Ka&tehmeibr. In your statement, you charge that certain en- 
tities, among them CNN and ESPN, are seeking to impose rates 
upon home satellite Earth station owners for unscrambled signals 
up to 1,000 percent higher than they charge the cable system. 

Do you have any proof of that? 

Mr. Brown. On, yes. The announcements on your television 
screen, if we were to turn ESPN and CNN on now, you might 
likely see an announcement that it will cost you $25 to subscribe to 
this unscrambled signal that you can watch without subscribing, of 
course. 

There have been rate cards for all the cable systems, and they 
are 10 or 12 cents per month, or $1.20 a year for watching the pro- 
gramming. So there is a 1,000-percent markup, with no attendant 
costs. 

Mr. Kastenmeier. I gather, as of today, you are not convinced, or 
you are not optimistic about arriving at, say, mutually agreeable 
resolutions of differences that you may have in terms of payment 
and collection and so forth, for these various services. 

And your position today is that you need legislation rather than, 
say, sort of a free market environment to resolve these problems, 
in terms of the owners of Earth stations? 

Mr. Brown. The free marketplace isn't working, Mr. Chairman. 
Those that are dealing, that have said at least we will give you a 
right of access, are dealing only through cable operators, or them- 
selves, and they are often the cable operators. 

HBO is a sister company to ATC, the second largest cable opera- 
tor. Time, Inc. owns them both. Sort of self-dealing. So they are 
really not dealing through anybody else but themselves. 

And nobody is saying we will service this Earth station market 
apart from the cable industry. But what do you do in that situa- 
tion? Well, the Justice Department is looking at that issue. The 
J ustice Department in this Administration has moved rather 
slowly on these kinds of issues. We are quite heartened that they 
have decided to at least look at this industry and our problems, but 
we don't know how long that is going to take. 

We think the Congress really needs to look at this, because we 
have nearly 2 million Earth station consumers out there. If we are 
not out of business, because of these kinds of advertisements, by 
Christmas, we hope to have 2 million by then. 

But we really need some help, some way or another. Maybe the 
legislative eyebrow, the raised eyebrow would be sufficient. But so 
far it hasn't been. We have got two bills, the moratorium bill and 
access bill, and there is significant cosponsorship on both of those, 
but yet the wheel hasn't turned sufficiently to get these program- 
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mers to deal, and to get the cable operators to let up on the pres- 
sure. 

I think we need more- I think that we may need the legislation. 
That legislation last year was absolutely fantastic. Sales of satellite 
Earth stations boomed The gray cloud of uncertainty as to the le- 
gality of Earth stations was removed. 

We went from 400,000 Earth stations to over 1 million Earth sta- 
tions in 1 year, Thev were becoming as popular as VGR's, They are 
indeed a great technology to have for educational purposes, for 
children and others. 

But the gray cloud is there* In fact, it is a black cloud now, and 
sales aren't what they ought to be, and people are being deprived 
out of fear of this exciting technology. 

Mr. Kabtenmeier. You mean this all happened in the last year, 
this success has gone to an aura of fear in your industry? 

Mr, Brown* Yes, And we celebrated the anniversary of the cable 
bill, which had these viewing rights in it, just a couple of weeks 
ago, when we had Satellite Earth Station Day here. But there is 
great fear. 

I guess there are over 70 Congressmen and women who have 
signed on as cosponsors of these two bills. That came about, I 
think, largely by consumers and retailers talking to their Congress- 
men about how afraid they were that this was all going to vanish, 
that indeed the skies are going to go black. 

In fact, the carrier for WOR, which is going to be scrambled, has 
announced no intention whatsoever of dealing with the home 
Earth station market*, no descramblers for home users. 

So the sky is, to some extent, starting to go dark, and I don't 
think that our industry wants to see this, and we know that the 
public doesn't want to see this, and we hope the Congress can per- 
haps come up with creative ways to help us solve the problems. We 
have tried to be creative, but any other remedies that can come out 
of this committee or any other committee, we would welcome. 

Mr. Kastenmkier. One last question. The last question I have 
has to do with anticipating technology, and that has to do with the 
advent of the Ku-Band. To what extent will the Ku-Band change 
the relationship of the parties, in terms of receiving signals? 

Mr. Brown* I think the precedents we set here today are the 
same ones that will be applicable on Ku-Band. As far as our indus- 
try is concerned, Ku-Band is just another size antenna, and we wel- 
come it. 

Mr. Eastenmeiier* Will they be part of your association or not? 

Mr. Brown. Well, many of the antennas being manufactured 
today are already capable and do receive Ku-Band transmissions. 
This one we have here today may or may not. But our industry is 
prepared to receive Ku-Band transmissions, and we need to set the 
same precedents. 

All it is, (like VHP television and UHF television) is another set 
of frequencies, a different size antenna. It will make the program- 
ming more readily available, because as the antenna shrinks in 
size, you can get into more urban areas. 

But I think that we need to be looking at the technology now, 
and that Congress ought to be aware that it is the same thing as 
the C-Band technology that we are operating in now. Another fre- 
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quency, but not a new technology, and not a different course of pro- 
gramming availability. The same precedents really ought to apply. 

Mr. Kastenmeier. Well, do you consider the Ku-Band antennas 
part of your trade association — do you consider them an Earth sta- 
tion, or do you consider them an antenna outside of your Earth sta- 
tion trade association? 

Mr. Brown. We consider them within what our trade associa- 
tion, which is manufacturers, distributors, and dealers of satellite 
Earth stations, and those are exactly what the Ku-Band antennas 
are. We find no functional or other difference. 

Mr. Kastenmeier. Thank you. 

Well, I appreciate your testimony today. It raises very provoca- 
tive thoughts in terms of the number of issues presented. What you 
have said is important to this committee and to the copyright law. 
It may also obviously relate to communications policy. 

There are many others who are not testifying today who have an 
interest in this matter, but I think you nave raised a series of 
issues which ought to be responded to, and this committee is in- 
debted to you. 

Thank you very much, 

Mr, Brown, Thank you, Mr. Chairman, and members of the com- 
mittee. 

Mr. Kastenmeier. This concludes today's hearing. We thank our 
witnesses. Doubtless we will have a subsequent hearing on the sub- 
ject at some point in the future. 

The committee stands adjourned, 

[Whereupon, at 12:40 p.m., the subcommittee was adjourned.] 
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COPYRIGHT AND NEW TECHNOLOGIES 



THURSDAY, AUGUST 7 t 1986 

House of Representatives, 
Subcommittee on Courts, Civil Liberties, 

ANn the Administration of Justice, 

Committee on the Judiciary, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10 a*xn., in room 
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier, Mazzoli, Synar, Herman, 
Boucher, Moor head, DeWine, Coble. 

Staff present: Michael Remington, chief counsel; Deborah Leavy, 
counsel; Thomas E. Mooney, associate counsel; and Audrey Marcus, 
clerk. 

Mr. Kastenmeier. The committee will come to order. 
The gentleman from California. 

Mr. MooRHEAa I ask unan im ous consent that the subcommittee 
permit the meeting today to be covered in whole or in part by tele- 
vision, broadcast, radio broadcast, and/or still photography, pursu- 
ant to rule 5 of the Committee Rules. 

Mr. Kastenmeier. Without objection that, and even satellite 
transmission will be covered, if possible. 

Today, the Bubcomm i ttee is holding a second day of hearings on 
the subject of copyright and new communications technologies, The 
initial day was last November when we received testimony from 
the Register of Copyrights, Mr. Ralph Oman; the Earth station in- 
dustry, represented by Mr. Rick Brown* and the low-power televi- 
sion industry, Mr. Richard Hutcheson. 

In perceptive and concise testimony, both Mr. Oman and Mr. 
Brown identified a significant problem affecting satellite retrans- 
missions of copyrighted signals to Earth station owners. The licens- 
ing of desc rambling devices and the subsequent sale of descrambled 
signals to Earth station owners by common carriers falls outside 
the purview of the copyright exemption granted by statute by pas- 
sive carriers for secondary transmissions of copyrighted works, par- 
ticularly when the carrier itself scrambles the signal. 

The problem, put in simple terms, is that scrambled supers tat ion 
signals cannot under current copyright law be sold to Earth station 
owners without the consent of the copyright owner of the underly- 
ing programming. 
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This morning we will analyze a proposed solution to that prob- 
lem, H.R. 5126, the Satellite Home Viewer Act of 1986. [The text of 
H.R. 5126 is reprinted in appendix IJ The task of preparing the 
bill, which bears my name along with those of Congressman Synar, 
Congressman Moorhead, Congressman Boucher, and Congressman 
Wirth, was time consuming and difficult. 

The subcommittee staff worked long and hard with representa- 
tives of the motion picture industry, the common earners, the 
cable television industry, the Copyright Office, and the supersta- 
tions, in arriving at a solution. That solution, as I said in my floor 
statement when the bill was introduced, may not be perfect. Today, 
I am sure that we will hear testimony about proposed refinements. 

A recent OTA report entitled "Intellectual Property Rights in an 
Age of Elections and Information," flashes a caution light to those 
who would rush headlong toward legislation affecting copyright 
and, new technologies* It is possible to proceed through the caution 
light and, in my opinion, the bill does that. 

VTith these thoughts in mind, I would recognize our first witness. 
9 Our first witness has just arrived, as a matter of fact. I would 
like to introduce him. Do you have an opening statement? 

Mr. Synar. Yes. 

Mr. Kastenmeier, Before I recognize the gentleman from Okla- 
homa, does the gentleman from California have a statement? 
Mr. Moorhead* Yes. 

Mr. Kastenmeier. The gentleman from California, Mr* Moor- 
head, is recognized for an opening statement. 

Mr. Moorhead, Thank you, Mr, Chairman. I would like to com- 
mend you, and the gentleman from Oklahoma, Mr, Synar* for your 
effort m drafting this legislation and scheduling this hearing. 

The problem which we seek to correct by this legislation is a 
technical one. Common carriers are considered passive, not by a de- 
cision of this committee in the 1976 act, but rather by a court deci- 
sion interpreting the 1976 act. 

This committee did not address that issue in 1976, because satel- 
lite communications was just coming into its own at that time and 
it was not an issue in that year. By court interpretation of that act, 
common carriers are precluded from changing and selling a broad- 
cast signal. And since we are in the age of scrambling, serious 
problems have arisen where superstations or common carriers have 
decided to scramble their signals. 

I am looking forward to the testimony this morning* There are 
questions that arise from the creation of a new compulsory license 
which H.R- 5126 creates. 

I realize that this bill is not without opposition. Hopefully, this 
morning the testimony will clarify some of the problems that may 
face this legislation. 

Thank you, Mr. Chairman. 

Mr. Kastekmeier, I thank my colleague from California. 
The gentleman from Oklahoma? 
Mr. Synar. Thank you, Bob, 

I can assure that your attention on this issue is greatly appreci- 
ated in Oklahoma, where the issue of signaling scrambling has 
become more important than oil prices and Oklahoma football com- 
bined. 
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I believe that H.R. 5126 will go a long way toward resolving: the 
problems in the development of the Earth station industry. It 
should lead to the packaging: of scrambled signals for sale to home 
dish owners and competition among" distributors of scrambled pro* 
gramming. Both of these should result in lower prices to home dish 
owners. 

Dish owners are concerned, rightfully, that as signals are scram- 
bled they will no longer have access to quality television program* 
ming. Those that are sold may be too expensive, particularly after 
the purchase of a $400 decoder. 

These concerns have been fueled by various industry practices. 
For example, CBS is beginning to scramble its network feet, yet 
has not ensured that programming is available in many rural 
areas. HBO is selling its signal at a rate that many consider unrea- 
sonable, and will not allow its signal to be packaged and sold 
through a distributor. 

Backyard dishes have brought modern society into millions of 
rural homes, yet these families now fear that they may be fore- 
closed by forces beyond their control. 

The legislation we are considering today gives us a chance to do 
something positive for the home dish industry. It is necessary to 
ensure access to our superstation signals, and ft should provide the 
framework for widespread network of distributors. 

I look forward to hearing? the views of our witnesses today. 

Mr. Kastcnmeiek, I wish to compliment the gentleman from 
Oklahoma for his very early interest in this matter. He and I have 
worked together on this from its earliest moment. He plays a very 
special role in this. 

Our first public witness this morning is an old friend and famil- 
iar face, Mr. Jack Valenti, president, and chief executive officer of 
the Motion Picture Association of America. He is also chairman of 
the Alliance of Motion Picture and Television Producers, Inc. 

Jack Valenti has appeared before us on numerous occasions; he 
is always eloquent. He does a superb job of representing the views 
of the motion picture industry. 

Incidentally, I should say that at least two representatives of 
motion pictures companies nave been of enormous assistance to the 
subcommittee in this particular process, Tim Boggs, director of leg- 
islative affairs for Warner Communications and Mike Herman, who 
represents Columbia, deserve special mention for their vision and 
help. 

And, of course, Jack, the Motion Picture Association has been of 
assistance; and I thank you for that. 

We greet you; and you may proceed as you wish. 

STATEMENT OP JACK VAL.ENTI, PRESIDENT, MOTION PICTURE 

ASSOCIATION OF AMERICA 

Mr. Valenti. Thank you, Mr. Chairman. On behalf of MPAA I 
am really glad to be able to join with you, and Congressman Synar, 
and the rest of this committee, and embracing the concept of this 
bill. 

I want to tell you that we came to this conclusion, though, for 
two basic reasons. First is that we want to be cooperative with this 
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committee, to demonstrate* I think, visibly and markedly, that we 
can all work together in the pursuit of fair shaped and reasonable 
goals; I think that is important. 

Our basic belief is that all programs ought to be available to all 
customers, and all markets, everywhere in this country. I see this 
bill as a beckoning toward dealing and solving these issues in a 
marketplace environment, rather than dealing in illusions that 
often times are disguised as solutions; so that is one reason. 

The second reason is that we hold steadfastly to the belief that 
the cable industry, an unregulated monopoly, has been granted a 
privileged position in the marketplace. Therefore, any new com- 
petitive force that can compete robustly with the cable industry, I 
think, adds vitality to a landscape that is dominated by dominate 
MSO; therefore, the TVRO industry, and TVRO owners, in our 
judgment, are a competitive force. I think they need to be nour- 
ished and they need to be hospitably received in this country. 

I want to offer respectfully one modest caution. I hope that this 
committee will resist intervening in the bill to solve other problems 
that may be quite real but not relevant to what this bill wants to 
do. A consensus, I think, has been formed, to deal narrowly with 
the objectives of this bill. I applaud that, and I support it. I can 
warrant you that MPAA has got a lot of other problems, but I 
don't think this is the arena in which to deal with them. 

One thing I would like to say is that the marketplace, in our 
judgment, Has a resiliency which allows it to confront any need 
that TVRO owners and would-be owners have, save in one respect, 
and that is the availability of scrambled superstation signals. A 
cable system can receive these signals. TVRO owners cannot. 

That is an unfair advantage, and it springs from the unfair com- 
pulsory license. So what your bill, Mr. Chairman, and Congressman 
Synar s, does, it unbuckles the binding of that was caused by sec- 
tion 111 of the Copyright Act, and it would instantly allow TVRO 
owners to recall five superstations if they choose. 

I can't find any suitable reason, for cable systems * ability to re- 
ceive what TVRO owners cannot That is the nasic reason why we 
support this bill. 

Now, one thing it does, it provides copyright owners with a pro- 
tective garment, which I think we rightfully deserve, including a 
flat fee of 12 cents per signal, per subscriber , as well as the sunset 
of the compulsory license in this particular case, which I think is 
going to give birth to incentives to move as swiftly as possible for a 
negotiated fee for superstation signals for TVRO owners. This pro- 
tective cloak ought not be removed. 

There are some elements that have been left unaddressed, and I 
think, Mr. Chairman, thanks to you and your very able staff, they 
recognize that there are some filings that need to be handled; I 
think that we should be moving with dispatch to find some reason- 
able way to deal with them. 

First, there ought to be a reasonable limit, that reasonable 
people can agree on, on the number of superstations which are eli- 
gible for this license. I have to tell you that I think that unlimited 
superstation carriage could really ravage the health of television 
programs delivered to TV stations and the local community. 

Second, the bill has to be limited only to private TVRO owners. 
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Third, we think the bill ought to be restricted to the current C- 
band technology. Whatever soars beyond that band is a new mar* 
ketplace, that has either never been explored, or tended or 
mapped* 

I think that is why we ought to deal with Oband and leave the 
KU-band, or any other new band that may come to the fore, leave 
that as unmapped terrain that we would get to at a later time. 

Fourth, I thiuk the rules given the Copyright Office to fulfill and 
administer, perhaps, ought to be restudied, There is little question, 
I believe, but what these responsibilities could be carried forth with 
the same dispatch and at much less cost than they are now in the 
bill, and could be done with less cost with other means. 

So I want to offer our counsel and whatever help we can £ive 
this committee, and the minor revisions, which are now, I think, 
requisite to a really, Mr. Chairman, a durable piece of legislation 
that I think will enlarge the potential for TVRO owners, and I 
think of benefit to all segments of the marketplace, and to the 
country. 

I thank you. 

[The statement of Jack Volenti follows:] 
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SUMMARY 

STATEMENT OF JACK VALBNTI, PRESIDENT OP MPAA, ON H.R. 5126, 
BEFORE THE COURTS , CIVIL LIBERTIES, AND 
ADMINISTRATION OF JUSTICE SUBCOMMITTEE 

August 7 , 1986 



The Motion Picture Association supports the general 
concepts embodied in H.R. 5126* MPAA shares with Congress a 
commitment to the growth and development of a healthy, compe- 
titive TVRO marketplace. We welcome new competitors and new 
markets. 

The marketplace is capable of responding immediately to 
the needs of TVRO owners and would-be owners in all respects save 
one - - the availability of scrambled super Stat ion signals • 
Today, cable systems can receive scrambled "superstations" , but 
TVROs cannot. This unfair advantage held by cable stems from 
cable's compulsory license. H.R. 5126 would eliminate this 
discrimnatory effect of Section 111 of the Copyright Act and 
ensure that "superstition" signals are available to TVRO owners. 

MPAA has always been , and will always remain , opposed to 
the cable compulsory license . It represents an unwarranted 
intrusion in the free marketplace for television programming. 
Even so, it is not fair for Congress to mandate that a mature 
cable industry can have access to satellite-delivered 
"superstation" signals while access is denied a fledgling TVRO 
industry seeking to compete with cable. We believe that 
satellite-delivered "superstations" should be enjoyed by TVRO 
owners under the same statutory dispensation granted to cable 
Viewers . 

This legislation provides a useful framework for 
Congressional action to address this important issue in a fair 
and effective manner. It incorporates important protections for 
copyright owners, including a statutory flat fee of 12 cents per 
signal per subscriber ; a sunset* of the compulsory license; ana an 
incentive to move as rapidly as possible to a negotiated fee for 
the use of signals by TVRO "owners. These protections must not be 
compromised , 

We urge several important modifications of this useful 
legislative proposal: Cl) there must be a reasonable cap on the 
number of superstations eligible for the temporary compulsory 
license, (2) the bill must be limited only to private TVRO 
owners , 1 5) it must be limited to the current C-band satellite 
technology, and (4) the myriad roles given the Copyright Office 
in administering the temporary compulsory license must be 
reevaluated. 

With these modifications, we believe that the timely 
passage of H.R. 5126 would serve the public interest. 
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Mr* Chairman* and Members of the Subcommittees 



My name is JftcU Valentl. 

I am President and Chief Executive Officer of the Motion 
Picture Association of America. lnc< (MPAA). MPAA 1 * members are 
among the leading producers and distributors of motion pictures 
and televl si on programs In the United States. 

The member companies of MPAA are: 

Columbia Pictures Industries, Inc. 

The Walt Disney Company 

Be Laurent 1 Is Entertainment Group, Inc. 
MGM Entertainment Co. 
Orion Pictures Corporation 
Paramount Pictures Corporat Ion 
Twentieth Century Fox Pllm Corporation 
United Art 1st s Corporat Ion 
Universal City Studios, Inc. 
Warner Bros. Inc« 



MPAA supports the general concepts built Into this legisla- 
tion. 



He congratulate the Chairman, Mr. Kastenmeler , Mr, Synar , 
Mr, Boucher, Mr* Moorhead and the chairman of the House Telecom- 
munications Subcommittee for the innovative construction of this 
bill. Your work Is a fresh look at a knotty problem, and by any 
gauge can be described as an excellent start lng point for resolv- 
ing cloudy issues. 



You have, Mr. Chairman, clearly recognized in your Introduc- 
tory statement to H«R. 5126 the essential critical points to be 
examined before the leg! slat Ion would be ripe for subcommittee 
consideration. 



MPAA is anxious about a few elements In the bllli and If 
^thrte concerns can be challenged, weighed and handled with dis- 
patch, MPAA will , without he si tat Ion, commit Its support to the 
passage of this measure. 
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MPAA share* with the Congress a commitment to the growth and 
development of a healthy, competitive TVRO marketplace. The mora 
competitive Media thorq are to deliver copy righted works to c6n* " 
sumeral the broader the market oPPottunitiAS For producers of 
tneso wortT 

The "scrambling" of satellite -delivered program services ia 
requisite to the development of a genuine TVRO marketplace* 
Scrambling protect* the integrity of the signal. A marketing 
scheme that permits TVRO owners to "unscramble" signals in 
exchange for a market*based payment provides the nexus between 
the interost of the consumer in receiving programming and the 
right of the producer to compensation. 



The TVRO marketplace is at a comparatively infant stage in 
its development. Yet we see this marketplace brimming with 
potential. 

It ia characterized by CD continuing innovations and price 
reductions by consumer equipment manufacturers , and C 2) growing 
competition between and among program service providers. 

At this time, and without the need for Congressional action, 
the TVRO marketplace appears more than capable of responding 
swiftly to the needs of current and would-be TVRO owners in all 
respects save one the availability of scrambled "supersta* 
tion" signals. H»R» 5126 provides a means to address this 
problem* 



In everyday terms* "superstatlon" applies to the five 
television broadcast stations VTBS (Atlanta), WOR 
(New York), WPIX (New York), WGN (Chicago), and KTVT 
(Dallas)* distributed nationwide via satellite by "com- 
mon carriers** for retransmission by cable television 
systems. Under Section 111 of the Copyright Act. cable 
television systems may rotransmit these signals for a 
modest compulsory license royalty fee. There is no 

rrovision In the Act that would pormit distribution of 
hese signals to TVRO owners under the same compulsory 
licenss structure, it is this disparity between what 
is available to cable subscriber* under a compulaory 
license and what is available to TVRO owners that H»R» 
5126 is deaigned to remedy. 
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H-R- 5126 Provide a a Useful Framework for Congressional Action 



Consider the unique circumstances that requi re consider at ion 
of H* R « 5126* 



Cable television today anioys an unfair advantage in the 
Marketplace. The Federal government nas granted cable television 
system operators a "compulsory license" that permits tham to 
intercept any over-the-air television broadcast signal ar»d 
retransmit Lt to their subscribers* Most importantly, it permits 
cable systems to retransmit so-called "distant signals" often 
so far distant that they are channeled to the cable system's 
headend by microwave or satellite links ~- and to do so in 
exchange for a Federally-mandated royalty payment * 

A large and lucrative business has grown up around the 
demand among cable system operators for these distant signals, 
particularly the so-called "superstation" signals. This demand 
is based on the below market rates cable systems pay for distant 
signal programming under the compulsory license. Satellite car- 
riers such as United Video, Tempo (Southern Satellite Systems) 
and Eastern Microwave have selected which "superstation" signals 
they will carry, and have aggressively marketed these signals to 
cable systems for retransmission to their subscriber si 



These satellite carriers charge "carriage fees*" generally 
based upon subscriber counts, to those cable operators electing 
to retransmit the "super stations"* The cable operator » availing 
itself of the "compulsory license" in Section 111 of the Copy- 
right Act* then remits to the Copyright Office royalty fees 
established by the Congress or the Copyright Royalty Tribunal 
(CRT) for those retransmission rights. The satellite carriers 
pay nothing to program owners under a fictional legal concept 
that they are "passive carriers." 



MPAA has always been* and .will always remain* opposed to {he 
cable compulsory license ■ it represents an unwarranted intrusion 
in the free marketplace for television programming. It consti- 
tutes a taking from copyright owners for the benefit of a mature 
and lucrative industry cable television -- that has proven 
itself perfectly capable of obtaining large quantities of diverse 
programming in the free market. Any historical justification 
that may have existed for the cable compulsory license " i.e., 
the need to nurture a fledgling cable industry has long since 
expired. 
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However, if we must continue to live under that regimen for 
the near future, it would not be fair for the law to mandate that 
a mature cable industry can have acceas to satellite-delivered 
"superstation" signal* while access is denied to a fledgling TVRO 
industry seeking to compete with cable. 

M Current interpretations of the terns of the Copyright Act 
indicate, however, that the cable compulsory license in Section 
ill cannot be extended to permit the scraabling and marketing of 
"superstation" signals to TVRO owners by the satellite carriers 
or their elected subdistributors. 

Inasmuch as the disparity between the rights of cable 
operatora and TVRO owners is, in thia instance, the result of 
government action, it is appropriate for government to act to 
eliminate the disparity. 

Therefore, the goal of H+R+ 5126 should be specifically, 
explicitly limited to ensuri ng that the gpeeial statutory dispen- 
sation granted cable operators to carry (and cable sutiacri be rlto 
^§5'ojmera l lt0 " d ellVe ''suparatations" will atao Be enWed W 

H.R. 5126 does mandate a temporary, short-term statutory 
■taking" of the property rights of copyright owners. That is not 
desirable, but under the circumstances before us it may be un- 
avoidable* 



that 




These protections include : 



1. The requirement yhat •sa tellite carriers of "superstar 
tioas" remit: a statutory fiatj M to a Fatiarai fund for discrr- 
tion to copyright owners. The decision to fix in ststute a " 



but log to t opy right owners. The decision to fix in statute"~S 

flat xee or twelve cents per superstation signal per subacriber 
per month for retransmission rights serves the interest of all 
parties in administrative economy and simplicity. 

This fee is equal to the average fee paid by cable systems 
per subscriber, per distant signal. Any erosion of this fee 
would provide TVRO owners a n unfair aUvTntag© an d would place ar 
unconscionable burden on program owners. 
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There is no provision for an escalator or other means to 
mod if/ the statutory fee prior to the later negotiation or 
arbitration of a marketplace rate for carriage required by the 
bill* Therefore, fairness to the interests of copyright owners 
necessitates that Congress hold fast to t ho negotiation/ 
arbitration schedule in the bill, 

2 , The mandatory sunset of t h fr {amoorarv comPulSory license 
system in 1994 . JiTWl 5T3o recognizes tnat the compulsory license 
is needed only" to bridge the gap for a short period of time until 
the TVRO industry becomes a full-fledged player in the market* 
place* By placing a limit on the terra of the license. Congress 
makes a strong statement of its faith in the ability of the 
marketplace to deliver to TVRO owners a profusion of copyrighted 
works at reasonable cost* The sunset period should therefore be 
no longer than that currently incorporated in the bill. 

3 , The incentive to move as rapidly as Possible to a nego- 
tiated license teg, wane the temporary compulsory license must 
itself toe created by the Congress > this bill recognizes that the 
Federal government should not be interposed in the rate* setting 
business any longer than absolutely necessary* H+R* 5126 
requires that copyright owners and sate Hi te carriers of supers- 
stations begin negotiations over carriage rates by a date cer- 
tain* or submit to arbitration over rates. 

This legislative incentive to move closer to a marketplace 
model for "superstat ion" delivery to TVRO owners should nofr be 
weakened. Indeed , the bilX should clearly encourage voluntary 
agreements between copyright owners and satelli te carriers to be 
concluded and take effect at the earliest possible date* 



There Must Be Strict Limitations on the Temporary Compulsory 
License 



With the basic framework of H.R. S126 in place, it becomes 
appropriate to consider certain modifications . 

Several of the original sponsors suggested in their state- 
ments upon introduction of the bill that key Issues remained to 
be explored. 
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Me offer our thoughts on so vera 1 of these issues which are 
critical to s fair resolution of the problem. 

1- A "cap" on "supers t at i ona" eligible For the temporary 
compulsory license , H.R. 5126 should be curative legislation, 
Intended only to remedy a present day imbalance " an inadvertent 
result of prior government action between the rights of TYRO 
owners and cable operators* 

There are a limited number of "superstations" in existence 
today, presumably because those now in existence satisfy current 
demand from cable operators. 



However, in the absence of a clear limit on the number of 
supers tat ions eligible for the temporary compulsory license for 
TVRO distribution, the potential for abuse is horrifying. 



A large universe of TVRO owners could stimulate the creation 
of additional "superstations" which would be distributed under 
the compulsory license in lieu of non -broadcast program services 
which involve marketplace negotiations . Thus, absent a "cap" on 
the number of "superstations" covered, H.R. 5126 could seriously 
exacerbate the unfairness of the compulsory licensing system 
rather than provide TVRO owners "parity" with cable subscribers 
during a reasonable transition period . 

The interests of many would be harmed by such a develop- 
ment. Copyright owners would suffer a further dilution in the 
value of their works. Independent television stations would face 
unfair competition. Potential new program services that may be 
created exclusively or primarily for the TVRO marketplace would 
be pre-empted. 



The purpose of H*R* 5126 should be to ensure that cable 
subscribers and TVRO owners are treated equitably, with neither 
unduly benefitted as against tfre other* This means that the 
availability of "supers tat ion" signals to TVRO owners should 
parallel their availability to cable subscribers. 



Logically* TVRO owners ought to be limited to the same 
number of "superstations" that cable operators may distribute 
under the low, statutory compulsory license rates. We recognize, 
however, that this requirement would be impossible to administer* 
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We suggest that the tcaporary coiipuliory license bo limit* 
to carriage of all current saiLexilto^dO-iiye red "suporstationi"" 

t WTBS > won, wpix frna CTYTJ* and ** fl * trie license be 

extended only to those additional "superatatlons" that may come 
to be carried by cable systems serving ZD percent or no re of all 
"cable subscribers nationwiae . 

This would ensure that TVRO owners would have access to all 
the "supers tat ions" available to cable subscribers today. In 
fact, few i£ any cable subscribers today have access to all of 
these signals because cable operators typically choose to carry 
only one or two **superstations'*. 

At the same tine* it will help maintain the equity between 
cable and TVROs during the temporary compulsory license, should 
cable systems choose to expand their "super station*' carriage at 
the rates established by the Congress and revised by the CRT. 

2 , Limiting the aval labiJLitg of the temporary compulsory 
license to the provision of "superstations" to individual TVRO" 
owners i The stated purpose ot H.R. STZols to facilitate receipt 
of ''superstations'* "for private viewing by earth station 
owners" C emphasis added j* Yet the language of the bill seems to 
permit operators of satellite master antenna television (SMATV) 
systems " and possibly others *- to take advantage of the 
temporary compulsory license. 

SMATV systems are operated by the owners or managers of 
apartment and condominium complexes on a commercial basis as a 
service to their tenants. SMATV operators currently avail them* 
selves of the compulsory license offered to cable television 
operators under Section 111 of the Copyright Act, and are subject 
to all relevant terms and conditions. Therefore, it is unneces* 
sary to extend the temporary compulsory license in H.R. 5126 to 
SMATV. 

There is a related problem. The definition of "private 
viewing** in H.R. 5126 is so broad as to conceivably encompass 
every delivery medium known to man. It should be clarified that 
the intended beneficiaries of the temporary compulsory license 
are individual households that own or_ lease their own TVRO dishes 
and receiving equipment* The invocation of the temporary compul- 
sory license for the purposes of serving multiple dwelling units 
should be prohibited the Section 111 compulsory license is 
available for that purpose . 
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It should also be clarified that cable system operators may 
avail themselves of the temporary Compulsory license in this bill 
solely for the purpose of marketing "superstations" to individual 
TVRO households as described above. To the extent that cable op- 
erators provide M superstation M signals *io cable subscribers ■ 
operators should be limited to their current compulsory license 
under Section 111- 

3. Llaitinfl the temporary conpulsqry license to current C- 
band satoU_lte technology . There should he no Presumptive 
compulsory license for any new medium. The need Cor ttte 
temporary compulsory license granted by H.R. 5126 is the result 
oE a unique set of circumstances. C-band satellite technology 
was originally Intended to he a "wholesale" distribution 
mechanism. By dint of deregulation and marketplace phenomena, C- 
band has now become a "retail** medium. Hundreds of thousands of 
consumers have invested in C-band equipment, and a new niche in 
the video marketplace has been created. 



It is conceivable that Ka-band or other new distribution 
technologies could emerge in the foreseeable future. Any copy* 
right issues that may be faced by these new technologies should 
always be subject to marketplace solution first* and should 
require government intervention only, as a last resort. In the 
event the government chooses to get involved, i t should review 
each case on its own merits. 

Therefore , the legislation should be explicitly limited to 
today's immature C-band market . Trie C^oand situation is sui 
generis, and a no u Id he treat got as such. 

4. Clarifying the role and authority of the Copyright Off- 
ice in' administering rue temporary compulsory license.. H.R. 51Z6 
would repose in the office 51 the Register of copyrights a wide 
range of responsibilities. The Register would; 

~~ designate negotiators for the parties to voluntary 
licensing agreements if they are unable to find them on their 
own; 

" designate the arbitrators to set an arbitered rate if 
negotiations fail; 



decide whether the arbitrators have reached a reasonable 

outcome! 
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exercise his discretion to set aside the arbitrators' 
outcome, if not adequately siibstant iated, and impose another 
rate; 

determine how the satellite carriers are to account for 
TYRO households served, and whether they have done so properly; 

determine whether a controversy exists in the distribu- 
tion of royal t ies ; and 

decide who is ent i tied to share in these royalties . 



It seems that the Register acts as judge, jury, executioner* 
and a few other things under H.R. 5126. While I have every 
confidence that the current Register would perforin with Solomon- 
llke wisdom, this may raise serious questions about the Const It u- 
tionslity of the measure from a separation of powers perspective. 

There is another important pract ical consideration* The 
Register has no direct experience in the distribution of compul*- 
sorv license royalties, or the tools in place to accomplish dis- 
tributions* The Copyright Royalty Tribunal (CRT) has both the 
experience and the tools. 



Requiring the Register to duplicate the CRT's distribution 
capabilities could be very costly and cumbersome* Because costs 
of management and distribution of the royalties must be borne by 
copyright owners* it is probable that the add it ional costs 
incurred by the Register would quickly deplete the very modest 
royalty pool this bill will generate* 

For these reasons » we submit that the role of the Register 
in H.R* 5126 should be reconsidered. 



Mr* Chairman, the four issues I have just outlined wsrrant 
close scrutiny by this Subcommittee. I also ask the opportunity 
to submit for the record a number of other, more technical sug- 
gestions for the Subcommittee's review* 



* * * 
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Opposition trr Som* in tha Cable Industry Shoo Id Bo DiMiiaed 



Ifo understand that soma elements of tha cabla television 
industry have raised various objections to H.R. 5126. We find no 
merit in those objections wa have heard to this point, and we 
encourage Congress to dismiss them* 



Those parties whose interests are most directly affected in 
the temporary compulsory license here created are attempting to 
achieve consensus on statutory terms and conditions. The cable 
industry has no standing to challenge such an agreement • Cable *s 
apparent distaste for a compulsory license system that more 
nearly approximates the free marketplace than their own privi- 
leged status should not impede the efforts of thoso who wish to 
construct such an accommodation. 



Cable operators should not be able to preclude others from 

distributing "superstation" signals to consumers. Cable should 

be just another competitive medium p alongside TVROs, MMDS, and 

all the rest. Cable has no unique claim of right to 
''superstation" signals. 



Cable and TVROs should be full-fledged, head-to-haad compet- 
itors in the delivery of all programming services. And both 
cable operators and other third-party distributors should compete 
head- to-head in the delivery of all program service?, including 
"superstations", to TVRO owners* 



Fundamentally, we believe it is important not to increase 
the governmentally-conf erred advantage cable already enjoys by 
denying the same advantage to its fledgling competitor. *e think 
it better to improve competition to cable (through the temporary 
compulsory license} on the road to total abolition of all forms 
of the compulsory license, than to allow cable to continue to use 
its compulsory license as an additional barrier to competition. 



The cable television industry won deregulation from Congress 
on the premise that it is subject to real marketplace competi- 
tion. Therefore, let cable go forth and compete fully, fairly 
and freely with the TVRO industry. I believe there is ample room 
for both competitors, and for many more* 
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Timely Passage of H.R. S126„ With Modifications. Would Serve the 
Public intarmt 

The circumstances Congress wishes to address through H*R* 
5126 are unique. 

The response reflected in H.R. 512G is creative and holds 
great promise* 

This bill reasserts Congressional faith in the marketplace 
to servo the needs of viewers . It eliminates an unforeseen 
government-created impediment to the marketing of a specific 
class of government- Sane t ioned service " the sat alii te~deli vered 
superstition by permitting a conditional, temporary compulsory 
license for a brief transitional period fixed in statute. 

The bill narrowly addresses a special set of circus* 
stances* It provides no precedent for any other form of govern- 
ment intervention in the TVRO marketplace, nor should it. It 
provides no basis for the extension of the compulsory license 
concept to other program services or other media* nor should it* 

Wh lie the bill as int roduced provi des a solid framework* it 
is critical that several key copyright protections be addressed 
prior to Subcommittee action. These modifications, which I have 
outlined above* are fully consistent with the manifest intent of 
the original sponsors of H.R. 5126. 

As program suppliers, MPAA* s member companies can well 
appreciate the concerns of other copyright holders in television 
programs carried by "superstations**, such as the professional 
sports clubs . tfe encourage the Subcommittee to find ways to 
ameliorate these additional concerns. 



I am delighted by the spirit of cooperation and caution that 
has characterized this Subcommittee's approach to the problems 
addressed by H.R. 5126. MPAA is willing and anxious to work with 
you* Mr. Chairman and members of the subcommittee toward a bill 
that serves well the interests of all consumers and all copyright 
owners • 
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Mr. Kastenmkier. Thank you, Mr. Volenti, for that rather brief 
and to the point presentation. 

In terms of arguing for a cap on the number of superstations eli- 
gible for the temporary compulsory license, would this apply to the 
first 4 years during which there is a set fee or the second 4 years 
which 

Mr. Valenti. It applies to it all. 

Mr. Kastenmeier. Eight years? 

Mr. Valknti. Mr. Chairman, you have five supers tations out 
there now. TBS has about 80-percent penetration of cable subscrib- 
ers: WON has about 37; WOR has about 30; WPIX has about 12.7; 
and KTVT has about I.B. 

I think five stations are out there now. Obviously, there might be 
more if there was a demand for it, but it looks like that is the way 
the marketplace is determining it- And then I recommend, we have 
the idea that if there are more — than any superstation that would 
have, say, 20 percent of penetration in cable would be eligible to be 
carried to TVRO owners. If they have 6, 7 8, 9, 10, I really think 
you do unspecified damage to local television stations. I don t know 
where you draw this line. 

But there has got to be some reasonable way to approach, where 
you balance the needs of the TVRO owners with the realities of the 
marketplace; that seems to be reasonable, and that is what we 
have suggested. 

Mr. Kastenmeier. The number of superstations has, for the past 
5 or 6 years, remained relatively constant. And now, of course, 
there may be one or two new ones that are attempting to enter the 
market, a few may have already successfully entered the market. 
There were a couple of other stations that fell off about, I don't 
know precisely when, perhaps, 4, 5, 6 years ago. 

Do you regard the legislation itself as an incentive for additional 
superstations, notwithstanding some other limitation? 

Mr. Valenti, Mr. Chairman, I have long ago discarded my halo 
of pre-science. I don't know what the future holds, I really don't. 
And that is why I am suggesting that, because as Mr. Sam Gold- 
wyn said, forecasting is very tough, especially about the future. 

I would like to suggest that because none of us perceive what is 
behind that veil, why don't we tak e this thing cautiously and care- 
fully* We know thet live superstations more than satisfy the 
demand right now. With 20 percent carriage in the cable industry, 
another one could be added That to me, is cautionary. It allows us 
to go into a future about which we know so little and the on-rush 
of technology that is beyond any of our imaginings. I really think 
this seems quite reasonable to do; That is all I am suggesting. 

Mr. Kastetstmbier, Well, I congratulate you and your industry 
for, generally, at least, supporting the approach incorporated in 
this legislation. I know that often the motion picture industry has 
had to either pose or have very great reservations about the impact 
of new technology, particularly on motion pictures. It hasn't always 
been, I suspect, friendly in the sense of the traditional proprietor- 
ship that the motion picture industry has enjoyed. 

I would like to yield to the gentleman from Oklahoma. 

Mr- Svkar. Thank you, Bob. 
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Jack, thank you again. Let me echo Bob's statement, we appreci- 
ate your cooperation on this* And having disagreed with you on a 
variety of issues in the past, it is nice to find one that we do agree 
on* So, it is even more pleasurable to have you this time* 

Just one question. Given the recent decision in the D,C. district 
court on tiering, which will probably ultimately affect the 12 cent 
rate calculation, would you support a return to the statutorily de- 
fined mathematical formula, and if not, what kind of rate would 
you like to see us come up with or what formula would you like let 
us use? 

Mr. Valenti, I have a two-level answer, Congressman Synar. 
One, I have learned to my sorrow, dismay, and total frustration, 
that the district court decision is not the Fat Lady singing* There is 
a lot more to come* We have celebrated triumphs in the district 
court that have turned to bitter wormwood and Gall in the appeals 
courts and the Supreme Court. So the Fat Lady ain't sung yet* 

No. 1 no, I would not support the statutory rate* Congressman 
S^nar, what we are dealing with is one of the most peculiar perver- 
sions of all time* Mr* Ed Taylor, for example, when he comes up to 
testify will be able to tell you that he will be charged 12 cents, out 
he can charge anything that he wants to the TVRO owner* 

The cable sys tem can charge anything they want to their sub- 
scribers. The TVRO dish manufacturers can charge anything they 
want. Congress is not intervening in the price level in that market- 
place* 

What is so frustrating to us is the only element in the market- 
place, total, that Congress intervenes and sets a price is the one in- 
gredient without which Ed Taylor wouldn't have a business, there 
wouldn't be any cable systems and there wouldn't be any TVRO 
owners, and that is programs. 

If you want to see a grown man cry we can continue this, But 
that is the singular eccentricity of this marketplace that I am just 
unable to understand. 

There is a lot of intervening in the marketplace to set the price 
of what we can charge, when everybody else in that marketplace 
has carte blanche to charge anything* And indeed, this Congress, in 
H.R, 4103 emancipated cable and, says, boys the marketplace is 
yours, start to plunder. 

But we are the ones who are cabinned, cribbed, and confined by 
congressional fiat. I am sorry to get passionate about it, but darn 
it, that is the way I feel about it* I want to make that, as one of the 
former leaders of the free world would say, crystal clear as to how 
I feel* 

Mr* Synar. I appreciate that. You can stand up when you make 
that presentation. 

Mr. Valenti* That is only so you can see me, Congressman 
Synar. 

Mr* Synar* Now, why don't we try to answer the question* 
Since the district court has ruled, would you offer us a formula 

that you utilize or some direction on where you would like to see 

us go? 

Mr. Valenti. Yes, I think that 12 cents per signal, per subscriber 
is — that is what the cable industry has been paying up to now. But 
I don't think that the district court decision is divinely inspired. 



1 60; 



157 



I think that maybe Congress ought to redress this in the interest 
of equity and fairness* I mean, how low do you want to go — not 
you, Congressman Synar— but how low should this go? 

It is an indispensable element in this marketplace, without the 

Erogram there is nothing* And yet it is the program that is eroded, 
attered, shrunk, and diminished, while everybody else is grabbing 
the outer edge of an ascending curve, with their revenue* It doesn*t 
make any sense* 

So my answer is we would like to stay with the 12 cents per sub- 
scriber, per signal, because I think it is the least common denomi- 
nator of fairness* 

Mr* Synar. Thank you, Mr. Chairman. 

Jack, as always, it is good to have you. 

Mr* Kastenmeser* The gentleman from Ohio, Mr* DeWine? 
Mr* DeWine* No questions* 

Mr* Kastekmeier* The gentleman from Virginia, Mr* Boucher, 
and cosponsor of the bill. 

Mr* Boucher. Mr* Chairman, Mr* Valenti, I join the others in 
welcoming you here* I just have one question* 

Do you have any thoughts on whether the copyright royalty tri- 
bunal or the copyright office would be a better instrumentality to 
handle the distribution functions that this bill contemplates? 

Mr. Valenti* I think the copyright royalty tribunal would prob- 
ably the most effective because they are now doing it* You don't 
have to re-invent the wheel; you don t have to go through all of the 
enormous kind of start up costs that could eat away at the paltry 
amount of royalties* The 1 2 cents, Congressman Boucher, per 
signal, per subscriber, if everybody in America, who had a TVRO 
subscribed, it is about a $0*25 million that you are talking about* 
So, you are not talking about a lot of money* 

If you start up an operation with a new agency that hasn't dealt 
with this rather complex distribution mechanism, you might find 
that it would cost a lot more than the revenues provided by the su- 
perstation to actually handle the mechanism* The CRT has had a 
lot of experience, 5, 6 P 7 years, and they could do, I think, with 
more dispatch ana less cost* 

Mr* Boucher. Thank you very much, I appreciate your testimo- 
ny, 

Mr* Kastenmeier. Well, thank you Jack, for your appearance 
again this morning* It is always a delight to have you* 
Mr. Valenti. Thank you. 

Mr. Kastekmeier. Now, I would like to call forward Mr. Edward 
L. Taylor, chairman, president* and chief executive officer of 
Tempo Enterprises, Inc., which is a parent company of a number of 
operating communications companies, including Southern Satellite 
Systems, Inc. At the subcommittee's request, Mr. Taylor is appear- 
ing in behalf of the three of the largest, I guess, of the common 
carriers, Southern Satellite, United Video, Inc., and Eastern Micro- 
wave, Inc. 

Mr. Taylor is well known to the subcommittee and is one of this 
Nation's leading experts on communications technologies and copy- 
right. 

Mr. Taylor, we have your written statement. You may proceed, 
sir, any way you wish. 
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STATEMENT OF EDWARD L. TAYLOR PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER* TEMPO ENTERPRISES. INC.; ON BEHALF OF 
SOUTHERN SATELLITE SYSTEMS INC., UNITED VIDEO, INC., 
AND EASTERN MICROWAVE, INC. 

Mr. Taylor. Thank you, Mr. Chairman, and Congressmen, for 
having me here today. I think you have done a great job on H.R. 
5126, and I am here today to support you and congratulate you on 
what you have done. 

Unlike the other witnesses who represent an association, the 
three common carriers that I am trying to represent here today are 
fairly hefty competitors in the marketplace and as competitors, it 
is hard for us to agree. 

The other two aid agree with the written testimony that is in 
front of you all. They don't have the opportunity to second-guess 
my summary of what we think. And they won't nave the opportu- 
nity to answer your questions. 

So at some tune or another I may try to tell you some of us feel 
one way and some of us feel a little differently; because, when you 
get to the details, and some of the added items, there are differ- 
ences among the common carriers as to how we see what should 
happen and now we interpret the present law. 

But we are all strongly in favor of giving the homeowner equal 
rights to a cable subscriber, probably no more, and probably no 
less. We will all be scrambled by early in 1987. 

As you are probably aware, Eastern Microwave, with WOR, has 
already scrambled, and has taken a position that they are not al- 
lowed to descramble a homeowner under the copyright law. That is 
probably a good thing to do. 

But for my own company and United Video, we have chosen to 
wait and give Congress time to change the copyright law and be 
absolutely sure. There is common carriers law that we are subject 
to, which says that we can't discriminate and we must serve all 
users. 

There is also an argument that Eastern Microwave, having 
scrambled, cannot refuse to take orders. It is damned if they do, 
and damned if they don't. That is my reason for delaying scram- 
bling. 

For my own company we will delay until early in 1987, because 
we understand Congress' problems in getting legislation through 
and know that you hope to get it through by late this year, and we 
would hope to scramble a few days or weeks or months later. We 
have purchased all the scrambling gear and it is in place. 

Many of our cable affiliates have purchased thei? scrambling 
equipment, and will just leave it sitting on the shelf until Congress 
acts. 

We do worry and want to be sure that everybody understands 
that the difference between a superstation and an HBO, or CNN 
and ESPN, is that we do have copyright problems that need to be 
dealt with. We believe that Mr. Valenti ard his people represent- 
ing the programmers deserve to be paid, at least an equal amount 
to what they are paid by the cable industry. 

As a matter of fact, if you used the bus analogy, that might be 
what common carriers really are, that we all understand. The bus 
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uses city right-of-ways, has a city franchise, and drives up and 
down the street* But the )>us system wouldn't work if you didn't 
charge everybody at least something to get on and off the buses, 
and make it partially subscriber sustained, and it would be better 
off if it eventually got to the point where the riders paid the entire 
expenses of the bus system, and it was at least breaking even. 

Presently, the TVRO owner gets a tremendous advantage, he nei- 
ther pays the program owner, nor does he pay his share of the gas- 
oline to deliver the programming down the street. We think he 
should pay exactly proportional on the same amounts, in that kind 
of instance* 

We do* after congratulating you, think that you have made the 
problem bigger than it need be, and we would urge some simplifica- 
tion. Probably the primary example is that you have chosen to in- 
volve the SMATV s in your bill. The SMATV industry and the 
cable industry, and the programmers, have all resolved the prob- 
lem that ourselves several years back in the marketplace, by treat- 
ing SMATV as a cable system for compulsory license purposes 
when talking about the CRT. They are not a cable system when we 
talk about to the FCC, under FCC regulations. 

That is working in the marketplace. I see no reason that you 
should cloud your bill and confuse it by adding SMATV wading 
words at this point. 

It has been going on for years. Nobody is mad; nobody is filing 
lawsuits. It isn t even like the district court argument between the 
programmers and cable industry on CRT fees. Nobody is fussing 
about it; and why not leave it alone. 

Second, it must be understood that this is a copyright bill, it is 
not a scrambling bill. It is quite clear under the law that we are 
able to scramble our signals and that we are able to then charge 
and allow descrambling to happen. 

We also understand the hue and cry that the TVRO owners are 
putting up* and that the other would-be distributors want to get in 
the act. Common carriers, unlike HBO and Showtime, have to, 
under FCC regulations, and with an intelligent body looking over 
us, treat our customers on a nondiscriminatory basis. So we will 
have to work with these other distributors. 

Again, in your bill, you try to put some copyright type of penal- 
ties on us as common carriers if we discriminate between one dis- 
tributor or another. With only 10 cent type of charges we have to 
deal with every distributor. 

With wanting every homeowner in America to get my signal and 
pay me 10 cents, I am going to work with every darn distributor 
that comes along, if he is reputable. I am not going to get involved 
with some flake in the middle that causes me all kinds of problems. 
But if he is reputable we are going to have a nondiscriminatory 
price. 

But we don't think that part of your bill is necessary at this 
point, and in the interest of getting something through that lets 
the homeowner legally have the signal and pay his fair share of 
the fee* we think that portion of the bill could be simplified by just 
not addressing that particular issue. 

Last — well, I guess, two other places that we think you have 
made fairly complex. The 12 cent fee, and the method of calcula- 
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tion of it; we sort of agree that is the right number, looking back 
last year at the cable fee. 

We would propose that you just take that same formula and 
specify to the CRT that they make that calculation each year. And 
rather than 4 years out get into some long and messy arbitration 
type of thing, let it track just 1 year behind what the cable indus- 
try has paid, as your formula works. 

Therefore, if the cable industry, a big powerful industry, fighting 
with the programming industry, both adequately represented by 
strong associations, drives that number down to 8 cents, the home- 
owner will pay 8 cents. If Jack Valenti drives that number up to 16 
or 20 cents, the homeowner will pay 16 or 20 cents- 
There is an imbalance, because how are all of these little home- 
owners going to fight with the power of the association spokesmen. 
You gave me a heck of a disadvantage in following Jack Valenti on 
this, it is a ridiculous place for an Ed Taylor who is not a public 
spokesman and doesn't feel comfortable talking a large group of 
people, to follow Jack Valenti. 

But imagine the little homeowners trying to argue with the 
power of the movie companies. Even pitting my company, which I 
am very proud of, but which at most is a $100 million company, 
against Jack Valenti's clients who make $100 million individual 
movies, hopefully, monthly, because we all want that product be 
very, very good, and very successful. 

So even having the common carriers, if you will, in arbitration 
and trying to take on the muscle, I would submit that you need to 
allow an equal fight. And an equal fight may well be what Jim 
Mooney, and NCTA and Jack Valenti dance around. 

So we could avoid the problem, not only for you in Congress, but 
for us as common carriers by just setting a system that tracks the 
cable subscriber fee. 

Last, the sunset provision. Maybe that is the biggest argument of 
all. When does that sunset need to come? 

Again, possibly Mr. Mooney and Mr. Valenti have to argue that 
through and settle it as two large associations. To put my small 
company and the individual TVRO homeowner out in front, and 
say we have to battle the sunset, we have to settle the rates, when 
it will be settled gradually between these two industries is not pro- 
ductive. You have complicated this little bill intended to just fix 
things up for the homeowner, by putting some provisions in it that 
it might die before the associations settle all their arguments. I 
don't think that is necessarily a good part of the bilL 

In total, if we had to vote today, between having this bill, exactly 
as it is written, or no bill at all for 6 months or 9 months, we would 
take this bill, and we would worry about the extra expense at the 
copyright tribunal* we would worry about the sunset provision. I 
think all of us came to that conclusion that this is better than 
nothing at all. 

Thank you for letting me be here; I will answer any of your ques- 
tions. 

[The statement of Mr- Taylor follows:} 
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TESTIMONY OF EDWARD L* TAYLOR, CHA I RMAN , PRESIDENT AND CEO OF 
TEMPO ENTERPRISES, INC., ON BEHALF OF SOUTHERN SATELLITE 
SYSTEMS, INC*, UNITED VIDEO, INC., AND EASTERN MICROWAVE, INC*, 
CONCERNING THE SATELLITE HOME VIEWER ACT OF I486, H+R+ 5126, 
BEFORE THE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES AND THE 
ADMINISTRATION OF JUSTICE OF THE HOUSE COMMITTEE ON THE 
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TESTIMONY OF EDWARD L* TAYLOR 

Mr- Chairman and distinguished Members of the Subcom- 
mittee, 1 thank you for the opportunity to appear before you 
today to present the views of the aaCellite carriers of the 
three "Superatationa M concerning the Satellite Home Viewer Act 
of 1986, H.R. 5126. 

1 Am Chairman, pteaident and Chief Executive Officer 
of Tempo Enter pr ises, Inc. p ("Tempo") which ie Che successor 
corporation of Satellite Syndicated Systems* Inc. , and is the 
parent company of a number of operating communications companies 
including Southern Sa tell ite Systems inc * ("Southern Sa tell i te") * 
I began my career with AT&T, spending 16 years with that company 
the last several of which were as a Satellite Project Engineer * 
From 1970 to 1972 I was President of Creative Consultants, a 
satellite communications consulting firm* Thereafter I served 
as President of United Video Inc.* a microwave common carrier. 
After that company waa sold to Southern Pacific Communications 
Company 1 became Regional Vice Pres id en t with Southern Pac i f ic . 
Later I Was Vice President of Sales and Market Development for 
Western Union prior to organizing and operating Southern Satel- 
lite. 1 am appearing today on behalf of Southern Satellite, 
United Video, Inc., ("United Video'*) and Eastern Microwave, 
Inc.) ("Eastern Microwave'*). 

Southern Satellite, United Video and Eastern Microwave 
are the Federal Communications Commission author i zed sate 11 i t e 
Resale carriers which deliver Super stations WTBS Channel 17 
Atlanta, Georgia* WGN-TV Channel 9* Chicago, Illinois and W0R- 
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TV Channel 9, New York City-Mew Jersey respectively to cable 
television ays terns throughout the p n i ted States * In 1976 all 
distant independent television stations were delivered to Cable 
eyeteme by terrestrial microwave carrier* However , thle mode of 
del i very was 1 imi ted by technological and economic factors to 
regional d ietr ibution generally limited to three or four states* 
Southern Satellite be^an delivery of WTBS to cable systems through- 
out the country by satellite in 1976, United Video began satellite 
delivery of WGN-TV in 1977* and Eastern Microwave beg an its satel- 
lite delivery of WOR-TV in 1979* Through these Carriers' na- 
tional distribution, WTBS, WCN-TV and WOR-TV became the •'Super- 
stations** of the cable industry. The Supers tatione proved to be 
an extremely popular cable service, soon being distributed to 
millions of homes on a nationwide basis, 24 hours every day. 
The Supers tat ions are now delivered to more than 35 million 
cable homes, representing over 90% of all cable homes served by 
over 10 thousand cable systems. 

From their inception until the preeent Southern Satel- 
lite and united Video have limited their services almost exclu- 
sively to the cable television industry delivering an unscrambled 
signal throughout the country. Eastern Microwave also hae lim- 
ited its services to the cable television industry, and in March 
of this year Eastern Microwave commenced delivering WOK" TV as a 
scrambled signal . Add i t tonally both Southern Satellite and 
United Video are now committed to protecting their signals through 
scrambling. United Video has announced that it will commence 



*KTVT, Dallas and WPIX, New York are also distributed by satellite 
by af f i lia tea of Un i ted Video . 
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scrambling In the fall of this year and Southern Satellite plane 
to begin scrambling early In 1987* Scrambling has become neces- 
sary because of Che satellite program piracy problem. Program- 
ming Intended and paid for by legitimate paying customers la 
being improperly Intercepted and used by Individuals and bual- 
nesses who are not paying for the aervice. The carriers are 
presently loalng hundreds of thouaand of dollara to hotels t 
motela, bars and similar establishments as well as SMATV and 
CATV systems that Intercept and use their signal for commercial 
purposes but who do not pay them for that service. The most 
obvious answer to th la piracy is encoding or scrambling the 
a ignal transmission . 

The three carriers have all received requests to de- 
liver the Supers tat ions to private TVRO dish users for many 
years. Th id is a market which all three wished to serve but did 
not serve because of the existence of Copyright Issues which 
could not be resolved with certainty. Because the Supers tat ions 
are FCC licensed television stations, specific copyright 
cons iderat ions apply to them that are not sppl icable to the other 
cable satellite services such as Home Box Office, Cable News 
Network or ESPN . Wh lie the chree carr ier s d if f er o n the Ir view 
of the legal Issues all three agree that the unquea t lonably 
preferred solut ion is embod led in the subject Sa tell 1 te Heme 
Viewer Act of 1986* 

All three carriers agree upon the need to scramble to 
protect their service and income while not wanting to shut out 
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the tVRO dish owners ftom this service. Although H.R. 9126 has 
consistently been mistakenly teferred to In the trade press as 
ad a scrambling bill It Is not scrambling legislation. It Is 
copytight legislation which Is needed because of scrambling* 
All three carriers agree that an extension of the compulsory 
license to Include Home Viewers is the favored copyright solution. 
It Is for this reason that the carriers support the general 
purpose of the Satellite Home Viewers Act of 1986 which I would 
now like to discuss in more detail. 

Although, the carriers 8 uppor t H*R* 5126 there are a 
few specific provisions of the bill that the carriers believe 
are In need of modification. I would like to address these 
spec 1 f lc sect Ions * 

$119(a)(4): This section makes it an art of Infringe* 
tnent If the carrier discriminates against any distributor. We 
have both basic conceptual problems as well as specific problems 
with this section. First, there Is a very basic Jurisdictional 
problem with this section. This section deals exclusively with 
the issue of a carrier discriminating against Its customers or 
Its potent ial customers * The aec t ion has no th ing at all to do 
with eopyr igh t r ights or v lolat Ions , in f ac t it spec 1 f ically 
makes a v lolat ion of the Communications Act of 1934 or the FCC 
rules a per^ ae violation of the Copyright Act* This is completely 
unnecessary* The FCC has total Jurisdiction over the carriers 
and is the expert agency best equipped to handle carrier disc rim* 



ir,9 : 



166 



-5- 



tnation complaints • Because of this there is obviously no 
need for Section 119(a)(4) in Copyright, legislation and in fact 
it does not belong there. Its existence is simply so invitst ion 
to a plethora of unwarranted Copyright litigation. - 



ties, the Congress includes this section in the legislation, 
there are modifications which are absolutely necessary because 
o£ some very specific problems with £his section. An written 
the section make the carrier's action a criminal offense* 
Furthermore the remed iea include impound ing and d ispos it ion 
of inf r ing ing ar t icles snd seizure of all copies , phono records f 
plates* molds » matrices* and the like* none of which is applic- 
able to the subject matter of section 119(a)(4). Because dis- 
cr iminat ion against any d istr ibutoc is an act of inf r ingement , 
standing to invoke the appropriate remedies should be limited to 
distributors Co avoid harassment suits by parties who do not 
have an interest in the distribution of the carrier's signal. 
Additionally since the improper discrimination is that which 
violates the Communications Act of 1934 ae amended, or rules 
issued by the Federal Communications Commission, it is urged 
that the section specifically indicate that the prohibited ac- 
tivity is limited to unjust or unreasonable discrimination. 
Discrimination per ge does not violate the Communications Act. 
And, because * distributor will not be a copyright owner f the 
bill should only provide for relief which is necessary to remedy 
a violation of a provision of tha bill. For example* an injunc- 



Nonetheless if despite all of the foregoing infirmi- 
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t ion proh Ibl t ing future d iscr itn inat Ion aga ins t a d is tr lb u tor 
would be an appropriate remedy. As proposed, the bill would 
provide broad provls ions for damages under sections f 504 and 
$506 which are applicable to the infringement of works where a 
copyr igh t holder or its 1 iceneee holds en interest * Theae damage 
provisions ere not relevant where the distributor has no claim 
or title in the works being transmitted* It le noted that under 
$510 of the copyright Act, a TV station thet brings an action 
for infringement for commerc lal subs 1 1 tut ion and that does no t 
bold a copyright or license in a work which is altered is 
limited to injunctive relief, costsi and actual damages suffered 
aa a result of the infringement. 

The carriers alao believe that while a court has ths power 
to make a determination as to whether thare has been unjust 
discrimination under this section, it would be appropriate to 
require that a distributor or potential customer first bring an 
ac t ion to the FCC , and that only after an FCC f ind ing o£ an 
un jus t or unreasonable dlscr imi nation should a par ty have stand ing 
to bring a suit under the provisions of section 119* 



viewer royalty fee o£ 12 cents per month until no later than 
December 31, 1990* It should be noted that a united States 
District court ruling of last week ( NCTA v * Columbia Pictures 
[D.C*0 may well require a reduction in the home viewer royalty 
fee. Thereafter the fee until December 31, 1994 must be determined 
either by voluntary negotiation or by compulsory arbitration* 



f!19Cc): Section 119(b)(1)(B) establishes a home 
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The carriers believe that the procedures established under 
either method are so cumbersome, complex and potentially time 
consuming that the costs involved would be so high as to result 
in a significant unwarranted additional expense to the home 
viewer since obviously the charge to the home viewer reflects, 
in part at lease, the operational and administrative coats of 
the carrier* Furthermore the carriers believe that the provisions 
are unworkable* For instance Section 119<c) <2)<B) & <C) allow 
the Register of Copyrights to choose a common agent for the 
carriers while imposing the costs of the negotiations upon the 
carriers and binding the carriers to any agreement negotiated by 
the agent chosen by the Register* Furthermore che compulsory 
arbitration under f 119(c)(3) is binding on all parties excepc 
the Register of Copyrights and the Register can reject the recom- 
mendation of the Arbitration Panel and set the royalty fee himself * 
The procedures established by Sections 119(c) are such Chat 
litigation is virtually inevitable* The District of Columbia 
Court of Appeals has noted "the boundless 1 1 1 iglousness" of 
copyright claimants before the Tribunal* Thus the compulsory 
arbitration provisions of the bill under Sll9<c) will undoubtedly 
lead to almllar litigation* These two provisions change a bill 
that otherwise reflects the virtue of straight forward unencutn-* 
bered legislation designed to permit delivery of super stations 
to backyard users with a minimum of cost and a maximum efft* 
ciency into a mind boggling complexity of procedures that will 
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clearly consume months and months o£ the time o£ many parties 
with the likely possibility that the end result will be merely 
to reestablish the rate set forth In this bill* The fee should 
remain at the 1 eg Is lat Ive ly es tabl ished rate sub jecc to per lod ic 
cost of living Index adjustments* 

1119(d)(7)* Under the definition of subscriber the 
Act includes subscribers to SMATV systems as private home viewers* 
At present SMATV Systems which deliver distent television station 
signals to their subscribers register with the Copyright Office 
snd pay roysl ty fees as f unctions 1 equivalent cable systems. 
Thus theae viewers have all of the satelllt* services available 
to them and the copyright owner is compensated through the SMATV 
operator . 

The definition of a cable system in the present act encom- 
passes SMATV systems which are functionally equivalent to cable 
systems. Under the proposed bill, an SMATV system and a CATV 
system which are functionally equivalent and which deliver super- 
stations to the same apartment building would pay royalties 
under two d i f f eren t formulas and rates * Thus 3 119(d) (7) would 
create unnecessary confusion snd paper work in sn area that is 
presently working to the satisfsction of all, and in fact could 
lead to a contraction of satellite services because under the 
bill* the compulsory license would extend Only to the delivery 
of Super stat ions, and SMATV systems currently provide both Super- 
ststions snd other distant signals to their subscribers* It 
should also be noted that the Copyright Office has been accepting 
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£ Mingo and payments under section 111 from SMATV operators 
since 1978* and Is soon to begin a rulemaking Into ths status of 
SMATV systems under the Act: This Is a situation where the the 
ax turn n lf It ain't broke don't fix It'* Is clearly applicable* 

S4* The termination of the Act on December 31, 1994 
la the sunset provision* The carriers feel that thla provision 
should be deleted as no compelling need has been shown for a sun- 
set* On the other hand It Is extremely unfair to the satellite 
home viewer to deny the Superatat Ions to them seven years after 
the Act gives them the right to receive those services* Signif- 
icantly the entire impetus for this type of legislation came from 
the clamor that has arisen throughout the country concerning the 
basic unfairness of having the skys go dark for these viewers who 
rely so heavily on satellite services, a concern which Congress 
appsrantly shares* Yet a sunset provision would In an almost 
cruel way open up the Superstatlon reception window for these 
viewers and then seven short years later slam It shut again* 
Ironically It would be Congress making the skies go dark* Also 
the cost to the car r ler s to gear —up for home v 1 ewer service 
makes such a provision extremely unfair to them* Tempo estimates 
that its costs to serve the home v lower will run Into the hundreds 
of thousands of dollars per year although this is extremely hard 
to predict because no one knows how much of a home viewer market 
will develop. Estimates have ranged between a few hundred thou- 
sand to the millions of home viewers. 

The following technical changes are also suggested* 
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1. 1119(a)(1) at page 3, lines 15 and 16 change the 
word "from* 1 in each line to the woi'd "to". 

2. 9119(d)(2) at page 16, lines 24 and 25 delete the 
word "satellite" before the word "secondary" on line 24 and add 
the word "satellite* 1 before the word "carrier 1 * on line 25 [thus 
conforming to definition (5) on page 17]* 

3. 5119(d) (A) at page 17, line 13 delete Che word 
"broadcast 1 * before the word "station**. 

4* 5119(d)(8) at page 18, line 11 delete the word 
"broadcast 1 * before the word "station 1 ** 

5 . 54 at page 20, delete Sec * 4 in i ta ent irety 
[see discussion in text concerning S 119(c) ] 

I hope that I have effectively conveyed to this Subcora 
it it tee the enthusiastic support of the as t el lite supers tat ion 
carriers for the purpoaes designed to be achieved by this Bill* 
I hope also thac our criticisms and suggested mod If icationa 
will help to make K. R. 5126 an even better Bill* I will be 
most pleased to answer any questions. 

Edward L* Taylor 
for 

Southern Sate 11 ite Systems , Inc. 
United Video, Inc * 
Eastern Microwave , Inc • 

PHFil2-l 
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Mr* Kastej-jmeier, Thank you you for that rather unenthueiaetic 
embrace of this bill* But nonetheless, I understand your point of 
view* 

Another point that Mr* Valenti made, that is the freezing of the 
number of superstations to be accommodated in this legislation; 
how do you and your colleague companies react to that? 

Mr* Taylor* Well, I think we would just as soon let it stay open, 
because I believe that each of us might launch additional distant 
signals, if you don't close the door* But not immediately; you could 
not support an additional distant signal into just 1*6 million homes 
without charging a very, very high rate, and it would die a slow 
death, because I have Just finished telling you that my company 
will charge about the same rate as it charges cable operators. Addi- 
tionally there are obviously our administrative costs so that addi- 
tional distant signals are probably not practical today. But if you 
envision 1990 and 10 million homes, each paying 10 cents a month, 
that is a dollar per home a month* You would have $10 million in 
revenue even with ku-band and new satellite technology* The ex- 
pense of operating such a # network would be $6 million or $7 mil- 
lion* So it is a doable business to have superstations, or whatever 
you want to call them, TVRO stations will evolve and work as addi- 
tional bus routes in the city, and might serve the city better* 

I think it concerns that type of thinking on the basic issue of, 
whether you want to close the door. By the CRT going to 3*75 per- 
cent they economically closed the door on cable* There is nothing 
in your bill that economically closes that door on the homeowner. 

If it is not dosed by these economics, you will have a problem a 
couple of years from now when there are enough homeowners out 
there to justify unlinking another distant signal* That might not be 
all bad* That might be the first instance where the TVRO industry 
has its own unique programming, or at least substantial program- 
ming placed on the satellite for them* 

Because if you will remember the history in cable and satellites, 
it was HBO, and my signal distributing Ted Turner's WTBS. It was 
new movies and old movies from Ted Turner* I was distributing his 
signal and he was promoting the movies* And Pat Robertson was 
willing to put the word of God up there on the satellite* And it was 
only the three of us up there for over a year and a half. If there 
hadn't been a lot of push there would not have been all the rest of 
these 50, or so, what we call, Johnney-come-latelies in our business* 

Maybe you don't want to close the door, maybe you went to leave 
them an opportunity. It is tough for the TVRO industry to have 
their own programming, unless maybe they launch new supersta- 
tions* 

Mr. Kasten meter. You mention at the outset that you and the 
other two major common carriers were strong competitors* Do you 
disagree on issues relating to this, or any of the sub Issues relating 
to this? 

Mr* Taylor. Probably, it involves disagreements on how you set 
the 12 cents in the future. Whether or not we should try to go the 
arbitration route 4 years out* Some people feel that arbitration 
should absolutely be out* Where others say, well, we could live with 
it easily. 
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Probably* the biggest disagreement would be if there were no 
bill; what would we do? 

I think one other carrier would scramble and go ahead and de- 
scramble, and argue that no copyright fee gets collected until Con- 
gress acts, but that he can legally go ahead and do everything. It is 
just that he would collect his fees and pay nobody* Jack volenti 
would miss out on his money, and that is all that happens. 

Eastern Microwave, obviously, has not taken that position, and 
feels very strongly it wouldn't* And luckily I don't to have to vote 
for myself for a little while; and I am not sure which side I would 
get on. That is probably the biggest area of disagreement* 

Mr* Kasten meier* But if it comes to whether a course of action 
of scrambling, descrambUng, and sale to individuals would be a vio- 
lation, at least as suggested by Ralph Alman, of a common carri- 
er 

Mr. Taylor. Most of us believe that there is no problem with 
scrambling. The key is whether or not you have a problem when 
you descramble to an individual and collect your own fees, and 
nothing gets paid to the copyright owners. We would probably hide 
behind the communications law, if we took the positive argument. 
That is the argument that says you can scramble, you can collect 
your own fees, and the homeowner just gets away with not paying 
any copyright fees. And you probably would say, well, all right, we 
have done that under communications law, and some day the 
homeowner will have to pay some money when Congress gets 
around to settling a copyright fee. 

If you remember, the cable industry didn't pay anything at all 
for the many years of its start-up existence, and the rates came 
later. So, you could follow that precedent. 

Mr. Kastenmei£R, Under existing law could an independent tele- 
vision station buy space directly on a satellite transponder and in a 
sense become a s upers tatlon without dealing directly or indirectly 
with a common carrier? 

Mr. Taylor. He would be violating most of his* contracts with his 
programmers. His contract to buy the program says he has bought 
it for that market and he will not of his own volition take it out of 
that market, so he doesn't have the rights. 

Mr. Kastenmexbr. So the sole limitation, as you see it, would be 
his contracts with those who sell him programming? 

Mr. Tayuor. That is right* 

Let me yield to my colleagues here. 

The gentleman from Ohio, Mr. DeWine? 

Mr. DeWike. I have no questions, Mr. Chairman. 

Mr. Kastenmeier. The gentleman from Virginia, Mr. Boucher? 

Mr, Boucher. Thank you, Mr. Chairman. 

I think it might be somewhat useful, Mr. Taylor, if we got on the 
record, just a description from you as to how the common carrier 
operates? 

How do you fit into the link between the television station, the 
satellite, the distributor, and the ultimate consumer of the signal 
and what are your contractual relationships, the nature of compen- 
sation among those various entities? 

Mr. Taylor. OK; I would prefer to start at the cable subscriber. 
The cable subscriber of a system pays the cable system a fee for 
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bringing our signal in. He pays the copyright fee and he pays an 
additional 10 cents per subscriber to the carrier. In some instances, 
there are some pretty huge discounts to the various carriers as 
they get bigger in volumes. 

Our whole contractual relationship is with that cable system, to 
deliver to him the signal; in our case WTBS, and in the other cases 
WOR, WON. That is the only real contract relationship. 

We all have either ownership or rental agreements with the 
RCA or Hughes Galaxy Satellite System to rent or buy a transpon- 
der. We all nave installed multimillion dollar up-link facilities, be- 
cause we all protect them very well and make them very sophisti- 
cated with backup power, and nigh-technology units. 

In most cases we take the signal off the air as broadcast in the 
local market, and deliver it to the satellite. The cable operator is 
asked to buy his own Earth receiving station. And when we move 
to scrambling they will all buy their own desc ramblers. 

Some of the small ones are not too happy about doing that. But 
we have said that you have to do that. That about ends our con- 
tract relationships with everybody. 

Most of us have annual prepayment discounts and 3-year type of 
contracts with our cable operators to simplify billing and to be sure 
that we will still be in business for a few years. 

Mr. Boucher. Thank you, I think that is very helpful. 

Let me ask you the same question that I asked Mr, Volenti, You 
perhaps have not had the extent of dealing with the Copyright 
Royalty Tribunal, and the Copyright Office that Mr. Valenti has, 
but do you haVe any thoughts on which of those entities would be 
more appropriate to handle the copyright fee distribution that this 
bill foresees? 

Mr. Taylor. I would much rather that you just specify a simple 
formula and don't let them exercise too much wisdom, because so 
far the people that have been there haven't exercised very good 
wisdom, in my judgment. 

You have a problem there but there is a bigger problem with ev- 
erything else that is subject to copyright. 

Mr. Boucher. Well, assuming that some Federal agency will ex- 
ercise a role in administering this system, do you have a preference 
between the Copyright Tribunal and the Copyright Office? 

Mr. Taylor. Probably the office is better. 

Mr. Boucher. Thank you very much. 

Mr. Kastenmeier. The gentleman from Oklahoma, Mr. Synar? 
Mr. Synar. Thank you, Bob. 

Let me ask you a couple of things, Ed. First of all, as you know, 
Bob and I have expressed in the bill an interest to sunset this legis- 
lation. You have expressed in your testimony some concerns about 
the arbitration requirements, that you think that they will encour- 
age litigation; should we eliminate the arbitration period, in your 
estimation, and just let the entire act expire in 8 years? 

Mr. Taylor. No, I am trying to convey the idea that the sunset 
issue should just be ducked for now. Someday the cable industry 
and MPAA will make some other arrangements. It doesn't seem 
like Congress, which is responding at this point to a tremendous 
outcry from TVRO station people, should take any action that 
would some day take away the equality with the cable operator 
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which is exactly what H*R. 6126 gives them. I think what the 
TVRO industry le asking of all of us, is for equality. 

I just don't see why we should igive this to Mr. Valenti although I 
understand his argument that this all should come to an end some 
day and that you should have a collection mechanism* 

Mr. Symar. So, you axe saying there shouldn't be sunset legisla- 
tion? 

Mr- Tayuor. That is right. 

Mr. Synar. All right, let's assume for a second that we don't 
have that disagreement, there is going to be sunset in this legisla- 
tion, how should the arbitration period play in; would you prefer to 
have it? 

Mr- Taylor. I think we would prefer to have the formula contin- 
ue to work, and let the amount of the copyright fee track that of 
the cable systems for the whole 8 years. 

Mr. Synab. Let me go on another track. And this is more for 
back home* As I travel through northeast Oklahoma, where you 
are from, the thing that I get is generally what every one says and 
agreed to, is that the TVRO people do want to pay a fee, they think 
that fee should be reasonable* The question is how do define rea- 
sonable? 

One of the things that I would like to hear your comments on; 
should we take into account the investment in equipment that a 
TVRO person has in determining the fee and, therefore, having a 
fee which may be less than what a cable subscriber should get; 
should that be taken into account that some of the people have in- 
vested upward to $2,000, $3,000, $4,000, and a decoder $400, et 
cetera? 

Mr. Taylor* No; I don't think it should be taken into account be- 
cause a lot of those people bought their dishes very early in the 
technology. That would be equivalent to me being able to go to the 
tape store right now and rent a tape for less than 99 cents because 
I paid $1,000 for a Beta machine 6 years ago and now you can buy 
one for $300. 

Mr. Synar. So, you are saying that we shouldn't take that into 
account because they made the decision to put that kind of money 
forward, as the technology evolves, the equipment is going to 
become cheap enough to where it will be insignificant on the total 
cost, therefore, that the fee paid by TVRO and cable should be the 
same? 

Mr. Taylor. That is right. 

Mr. Synar* Do you think that is the generally held opinion of 
Oklahomans who have TVRO? 
Mr. Taylor, No, not at all. 

Mr* Synar. Is that the generally held opinion of most cable oper- 
ators in Oklahoma** 

Mr* Tayxor. Yes; cable operators believe that the retail value of 
their products should be upheld and that the TVRO owner should 
pay about the same retail price* They are even worried about what 
might happen as we have other distributors emerge. Normally a re- 
tailer will more than double, if he can, what he pays to the whole* 
saler. That is pretty common in any business you want. 

Mr. Synar. Thank you* 

Mr* Kastenmeier. Mr. Coble, do you have any questions? 
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Mr. Coble. Mr. Chairman, 1 apologize for my delay, I had an- 
other meeting. 

I have no questions, thank you. 
Mr. Kastenmeier* Mr. Mazzoli* 
Mr. Mazzou* No questions* 

Mr. Kastenmeier, If not, Mr. Taylor, we thank you for your ap- 
pearance here this morning* 

I might ask, you do not purport to speak for WPIX or WKTV, 
whoever they are* who are the common carriers in connection with 
those two enterprises; is that correct? 

Mr. Taylor* No, that is our error in the way we wrote the docu- 
ment, sir* They are actually part of United Video, as well. United 
Video puts up three. 

So, yes, we are speaking for them. United Video is the one com- 
pany that does three superstations* We just wrote the document to 
add them in* 

Mr* Kastenmeier* You speak expressly for three of them; and by 
delegation for two others? 
Mr. Taylor* That is right. 

Mr. Kastenmeier. Thank you very much, Mr. Taylor, for your 
appearance here this morning. 

Next I would like to greet Mr* James P* Mooney, president of the 
National Cable Broadcast Television Association. NCTA member- 
ship includes more 2,000 cable televisions systems, operating 
throughout the United States. Jim Mooney has been an ardent and 
very able spokesman for the cable television industry every since 
he became president of NCTA in April 1984* 

He has also been of great assistance to the subcommittee* I per- 
sonally consider him to be a friend and a highly competent advo- 
cate for his organization, 

Mr. Mooney, you may proceed as you wish. 

STATEMENT OF JAMES P* MOONEY, PRESIDENT, NATIONAL 
CABLE! TELEVISION ASSOCIATION 

Mr, Mooney, Thank you, Mr* Chairman, for the kind words* If it 
is agreeable to you, I will submit my prepared statement* 
Mr, Kastenmeier, Without objection, 
Mr. Mooney* For the record, and simply summarize it- 
Mr* Kastenmeier* Your statement will be received and those of 
other witnesses, for the record. 

You may proceed in summarized form* 

Mr, Mooney, Mr. Chairman, H.IL 5126, would allow scrambled 
superstations signals to be delivered to the owners of backyard 
Earth stations. And in doing so, it would pursue the same public 
policy objectives as are pursued by its counterpart already in the 
copyright act, cable compulsory license, which, of course, is simply 
to broaden the diversity of television viewing opportunities that are 
available to people all around the United States* That is something 
that we certainly support* We certainly support the objectives of 
this bill* 

I think that the chairman of the subcommittee may even recall 
my coming to him earlier in the year and suggesting that this is 
something which really should be done* The bill also, of course, 
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would have other results. It would provide for royalty fee compen- 
sation to be made to the copyright owners of the program involved, 
and would allow, also, the satellite carriers, who, of course, are re- 
sponsible for putting these signals up on satellites in the first 
place, and who have undergone considerable expense in doing so, to 
recover a fee for the service that they provide in dispersing these 
signals to television viewers; and we think that is appropriate, also. 
And we certainly believe that the entire objective of the bill is well 
within the authority of Congress under the copyright clause of the 
Constitution* 

As with any legislation of this kind, I suppose there inevitably 
will be some disagreement as to precisely what is the best way to 
accomplish the end that everyone agrees is appropriate* You have 
already heard Mr* Vale tti, and Mr* Taylor have some comments in 
that regard. 

We are in general agreement with the comments made by Mr* 
Taylor, having to do with carrier discrimination, the role of the 
register of copyright, and although he did not say so when he sat at 
the table in his prepared statement, on inclusion in this bill of 
SMATV systems* I am, frankly, in that respect a little puzzled, I ' 
am not sure what SMATV's are doing in this bill, as we under- 
stand them already to be covered under the provisions of the cable 
compulsory license. 

I would add also that we would suggest that the committee con- 
sider carefully whether it is the carriers themselves to whom the 
committee really wants to grant the compulsory license in this in- 
stance. Carriers are subject to all sorts of arcane rules under the 
Communications Act* 

I think that you might consider simply granting the compulsory 
license to anybody who is financially responsible and in a position 
to perform the function of actually retailing and delivering these 
signals, whether it be cable operators, or dish dealers, or anyone 
else. 

Third, it will not surprise the committee to learn that we find 
the sunset provisions of the bill somewhat troublesome, principally, 
because we think that they might further complicate what already 
is a rather complicated situation with regard to the development of 
retail systems for the provision of satellite programming to back- 
yard dishes, generally* 

Second, because we, frankly, are very leery of this bill and this 
issue being used as leverage to exacerbate the controversy which 
we have seen perennially to surround the cable compulsory license, 
iteelf. We think that if the committee is to include a sunset in this 
bill, we urgently would ask that you make quite clear that in this 
legislation you don't understand the Congress to be setting a prece- 
dent with respect to anything else, and that other questions will 
have to be fought out and argued out on their own merits. 

Finally, we believe that in view of die decision last week by 
Judge Greene of the District Court for the District of Columbia, the 
12-cents figure, which we understand to be derived from what cable 
subscribers currently are paying, may be a bit high, but Mr. Synar 
has already drawn that issue out sufficiently and I won't elaborate 
on it. 
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I would simply conclude, Mr* Chairman, by saying that given the 
obvious support that this legislation has in the subcommittee, and 
given the atmosphere of sweet reason and accommodation which 
seems to be surrounding these discussions this morning, so far as 
the various industries are concerned we see no reason why legisla- 
tion to accomplish the purpose of this bill should not be enacted in 
this Congress, and we very much hope you will do so. 

I will stop there and be happy to answer any questions. 

[The statement of Mr. Mooney follows:] 
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Mooney • X am President of the National Cable Television Asaooiation. 

NCI A la the principal trade association or the cable television 
Industry and represents over 2,400 cable systems sarvl&S more than 73% 
or the It) million Cable homes In the United States* He also repreaent 
56 cable programming servioe? who create, package, and Provide quality 
TV ProeTataaing for cable subscribers. 

The purpose of H.R. 5136, the Satellite Noma Viewer Act of 1?B6, 
la to bring the copyright law up to sPeed with the latest technology* 

Aa the subcommittee la well aware, cable television systems have 
for over thirty years retransmitted the signals cf distant broadcast 
si finals to their subscribers, a practice which since 1976 haa bean 
governed by the cable compulsory license Provision* of the Copyright 
Act. Over thirty seven million cable households today receive one or 
more distant signals, and the so-called "superstate on" Is now a well 
established feature of the television landscape* 

Jn return for retransmit tins these sifiRals, cable systems last 
year paid nearly one hundred and fifty million dollars, approximately 
two- thirds of which went In the form of royalty fees to the copyright 
holders of the pregrainmlBg contained on these signals* The rem&imdrr 
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went to the MtAlllU carriers which deliver the signals to cable 
operator a 1 headend*. 

H.IU 5126 would amend the Copyright Act to permit thaM al&naia 
to be aold as well to owners or backyard dishes. Slcoe the FCC 
eliminated It a licensing requirements for satellite signal receiving 
stations In 1979 p nearly one and a hair million households « most of 
tham p but not slip In rural areas — have Purchased satellite si&nsl 
receiving equipment so ss to ba able to reoelve oable satellite 
Programming direct in their hones. 

Mr* Chairman i the Proliferation or backyard dishes 13 cot a 
Phenomenon ■which NCTA has opposed. Va did not oPPOae the action of 
the FCC in 1979 allowing unlicensed private ownership of backyard 
dishes. Ue did not oppose the action of the FCC Juat a few months ago 
preempting the authority of state and local governments to impose 
zoning restrictions on backY&rd dishes. Ve did not oppose the 
decision of Congress In 1986 adding an amendment to the Cable Act to 
establish that It la not unlawful J2&JC JiS. to view unscrambled cable 
satellite programming. 

Uhnt we do seek is to protect the economic integrity of our 
product a9 pay television, and that Is the reason the cable 
programming services are scrambling their signals. The proliferation 
of backyard dishes has resulted m pay television product being 
effectively given away, and uhlle our programming services full 7 
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intend to son their signals to baokrard dish owners, a or ambling the 
signal 1b tha only way to insure that payment actually la a acta* 

Blatant signal*, of course, ara different free* moat aatalllta 
Mrvioea in that they ara not "made— for- a a hi a * In the sense that 
programming services i-ke £5 FN, CHH, USA Network, BET, Arts * 
Entertainment, and other a ara, Tha cable Industry baa no proprietary 
right a, direct or Indirect, In tha P^CBFamming contained on distant 
signals, and vo °° not share In tha one hundred, plus, million dollars 
a year the copyright owners — — principally Hollywood — have been 
collecting for tha um of distant signals by cable subsoribera. The 
aco n o mt o benerita or scrambling these alsnala — and allowing thalr 
auhaequent gale to backyard dlan owners — would accrue entirely to 
the copyright ownara In the form of royalty fees, and the satellite 
carrier a In the form of transmission fees, To the degree that cable 
operators would be involved at all, It vould ba as retail sales 
age ntSt a role which In the context or this bill would be da tar mined 
by the carriers* 

Mr, Chairman, just as tha cable industry has not opposed 
Previous stops taken by the Congress and the FCC to legitimise the 
backyard dish Industry, we <jo doc oppose legislation to allow distant 
signals to be sold to backyard dish owners* In fact , as I said at tha 
.outset, this legislation seeas to us to be Quite Properly intended to 
bring the copyright law up to speed vifcfct the latest technology. 
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Mm would offer for the subcommittee' s consideration* bow ever ■ * 
number of observations on the spool flee or the hill which va hop* will 
be accepted id the constructive spirit thoy are orrered* 

™ Pi rat i wo are in General agreement witb the aomm»nt a 
dado by Hfc*. Tay lor f having to do witb carrier 
dl aerial notion, tbo role of the Register of Copy rl 6b to 
and tbo treatment of SMATV iyit«mi< X note In 
particular tbat we aro puzmied by tbo presence tbls 
bill of SMATV systems, alnoo our understanding of tbo 
6x± at lug Act lo tbat SHATV systems aro considered 
equivalent to cable systems upder curre&t law* 



So ootid, we would urge tUo euo commit tee to consider 
oar of ul ly whether It wishes to grant to tbo carriers 
tberaselvas the odd pul aery license for retail 
distribution of thaso signals* This aeons to us to 
enter a local thick* t two! Ting tbo stotua or carriers 
under the Continual oatlona Aot which mlfiht wall frustrate 
tbe overall Purpose of tha legislation. 

Third, we believe tbat tha sunset provisions of the bill 
ere unnecessary, will over the long run banP*r 
development of marketing mechanisms to uaka these 
signals available to <Hah owners* And most Important, 
will be seized upon by our rrleoda Is Hollywood to 
further exacerbate tbo political controversy which baa 
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for bo long a ur rounds d ths oa t I • compulsory unnM 
itMlf. Put bluntly, ws tbink Holiyvood regards this 
sunset provision «o a v*dfie to b* used to gtm r«pe*l of 
the cable compulsory license is its entirety. It la our 
view tbat if that question is going to be raised, it 
ought to be reload squarely and directly, witb everyone 
glvsa e ebence to bare tbair say, end that the dish 
ovoare abo tilde* t be used ee s pawn in a larger game. 

Fourth, 'we understand tbat the twelve cent royalty fee 
contained in the bill was derived by computing the 
average current price par distent signal, par 
subscriber, paid by cable systems* We do not argue the 
accuracy of this figure up to last week, but must bring 
to the subcommittee's attention that the twelve cent 
figure bas been throve into severe question fay the 
action of the U.S. District Court here % n Washington, 
which last Thursday threw out the Copyrigttt office's fee 
computation aobedule es unreasonable and contrary to the 
latent of Congress. Thus the twelve cent figure 
probably Is high, by quite a bit. 



Mr. Chairaan, a yard an that court decision seems appropriate. 
1 recall saying to the subcommittee last year* tbat ± a our opinion the 
principal flaw in the entire cable compulsory license system is that 
it as ems designed to insure continuing controversy. The coP7m£ht 
bureaucracy, and I"sm referring to both the CAT and the CO Wright 
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orfiee, oeem ioev itibly to exercise their discretion in a way wholly 
loaded in favor of the copyright ovnara and with little or no regard 
for the .interests of the Public 

I ae wall, aaring tbat we don't think thla l 9 ft 

altua tlon attributable to any malevolence on the part of tbe people 
who etaff tbe copyright agendas, but seems to be a result of the faot 
that the e£* coles have i» the P*st Man tbair oonatituetioy aa the 
copyright wuera rather than as tba public at 1 To tbe degree 

there i» public Interest oriented expertise on copyright la tbe 
jgeveraaant, it seams to eatlat only in Congress and the Judiciary* 

Xa tbe moat recent instance of the cyst en going awry, tbe 
District Court baa now h*d to throw out aa unreasonable and contrary 
to tba intent of Congreae tbe rule of the CoPyrlflh-t Office w Alice 
requires compulsory lloanae royalties to be baaed not merely on 
revenues derived from broadcast signals, but from tbe sale cf all 
cable baalo services, Including tba ESFtP a and CNN* a and Us** a, ate* 
Tba subcommittee Is not a stranger to tbls Problem, of course, aa it 
baa been affiled out many times In this form, and a bill addressing 
tbe various Inequities of CRT and Copyright office decisions waa 
reported by you in tbe lest Congrese. 

Now our Hollywood friends will emit elaborate ah risks of pain at 
this development, end say It merely demonstrates tbe futility of tba 
compulsory license Itself. I eay — again — that It demonstrates the 
fact that there are too many structural frictions built into tbe 
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current scheme for determining royeltl ma ~ rrictions which create 
endless controversies in the courts as well Be in tbio subcommittee 
end its counterpart in the other body — ana that wt'd mil be far, far 
tetter off with a flat fa* system which pretty much raa itself end 
didn't require the periodic exercise or discretion by the copyright 
o ur ea uor a el e s* 

I thought last winter that cable and Hollywood wore very dose 
to asking a Joint recommendation to the subcommittee on a then 
revenue- neutral means to achieve that result, but la the and aeir 
interest or the unenlightened variety seemed to prevail* Thus the 
court had to sat * things right* and tno copyright owners lost an 
opportunity to paroanentlV locic^in revenues 90s own at greater than 
those they legitimately were entitled to* Perhaps justice tends to 
prevail, aTter all, 

Mr. Chairman, that conclude a my prepared statement, we thinlc 
you* re aa the right track aa to the overall purpose or H* R* 5126 and 
we'd be haPpy to help In any way that we can. I'd be nappy to answer 
any Questions the subcommittee might have. 
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Mr. Kastbnmbieh. Thank you very much, Mr. Mooney. 
Actually is it a fair statement to say that while cable operators 
and the cable industry, obviously, have an interest in this sort of 
legislation, it is not certainly a direct beneficiary of it; cable is 
merely supporting this as a corollary, as a system with which cable 
has wOrkea in a technological sense. Is that correct? 

Mr. Mooney. Well, we would not necessarily be the beneficiary 
of this bill in any respect. The copyright fee would go to the copy- 



do differ with my friend, Jack Valenti, a little bit of his compu- 
tation of what that would amount to. I think Jack said that if ev- 
erybody took a signal — if everybody who owned a dish took a signal 
at 12 cents, that would result in a quarter of a million dollars going 
into a pool. 

By my arithmetic it is more like $2.1 million. If everybody took 
three signals it would be about $6.3 million. In addition to the roy- 
alty fees, of course, the carriers would benefit in that they would 
be able to collect fees for the transmission service they provide. 

No, we wouldn't necessarily derive any benefit from this whatso- 
ever. I suppose, in fact, you could say it would have the result of 
making competition for us. But we are not against that either. 

Mr. Kastenmeier. You, of course, as you have indicated, do not 
like the principle of a sunset provision applying to this bill because 
you believe that, at least inferentially, it could affect soma time in 
the f\iture the relationships between copyright proprietors and the 
cable industry, in terms of the cable compulsory license. 

I personally do not share that apprehension. If the cable compul- 
sory license were in any respect altered by the Congress or other- 
wise, it would surely not be because of this particular bill. 

One also ought to note, Mr. Mooney, that the sunset in the bill is 
not just rates; it to liability as well. When the discussion goes to 
cable a total sunset is not contemplated, it is contemplated as sun- 
setting the compulsory license, but that the copyright liability 
would remain. Somehow you would have to negotiate a new free 
open market liability. 

Mr. Mooney. I thank the chairman foi that observation. That is 
an intention which we have noticed, but which I think has not 
been widely noticed with respect to this bill. 

Mr. Kastenmeier. Maybe I should permit Mr. Boucher to ask 
this question. I believe he would. 

But if he permits me to. I would ask you the same questions he 
asked the other parties. That is do you think the Copyright Office 
or the CRT, even though you are not a distributee in this, from 
your experience, would oe better in handling the distribution func- 
tion contemplated in this bill? 

Mr. Mooney- Well, Mr. Chairman, last year, last September, I 
took my life in my hands in an oversight hearing you had, and said 
that, in my opinion, we have something of a structural difficulty in 
the operation of this part of the Copyright Act in that the copy- 
right bureaucracies, in which I include both the CRT and the Copy- 
right Office, have a habit whenever given the opportunity to exer- 
cise discretion, of simply making more controversy. I said at that 
time I think that the entire system would work better if you could 
make it as mechanical as possible and leave less opportunity for 
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the copyright bureaucracies to exercise discretion. I didn't mean to 
suggest that they are malevolent, or anything like that, that is just 
the way it comes out. 

Mr. Kast en meibr. I think you would agree then with Mr. Taylor, 
if the choice were between the two, you would say neither. 

Mr. Mooney. I would say, make this thing as mechanical as you 
can and leave as little opportunity for the exercise of discretion as 
you can, because that just leads to more controversy, and more 
fights, and more hearings, and litigation and unpleasantness. 

Mr. Kastknmeier. If your industry and *he motion picture indus- 
try were to resume negotiations about fees and the like, as you had 
seriously undertaken last year, I would hope that this bill would aid 
in that endeavor. I would hope that both industries might re- 
commence your negotiations. I am not sure that I agree or disagree 
with that. 

Mr. Mooney. Mr. Chairman, last winter we were within an inch 
of working out on a long-term basis a lot of the controversies which 
have bedeviled the whole subject of cable copyright and the com- 
pulsory license; and I would go back to the table tomorrow morn- 
ing, if there were a table to go to. 

Mr, Kastenmeier. I thank you for that statement. 

I new yield to my colleagues. 

The gentleman from Ohio, Mr. DeWine? 

Mr. DeWine. Thank you, Mr. Chairman. 

Mr. Mooney, the amendments that have been suggested by Jack 
Valenti and the motion picture industry, if they would be adopted, 
what would be your position on the bill; would you still support it? 
it? 

Mr. Mooney. Jack said that he was unhappy about the involve- 
ment of the registrar, and that sounded as if he were sharing a 
concern not unlike that which we have had about the copyright 
bureaucracies. 

T do not have immediately in front of me a laundry list of all of 
the other 'concerns that he had. As I recall, he wanted to leave the 
12 cents alone, so in that sense — let me briefly read this to you. 

"Reasonable cap on the number of superstations eligible for tem- 
porary compulsory license." That looks to me like what he is sug- 
gesting is to not include regional stations in this. 

The only thing I can say about that is that we have found in the 
cable business that in qome parts of the country, regional stations 
are quite popular. I n't know that the dish owners ought to be 
shortchanged in that respect. I certainly wouldn't fall on Tny sword 
about it. 

The bill must be limited only to private TVRO owners; yes, I 
would agree with that* that is the SMATV question. 

Three, it must be limited to the current C-band satellite technol- 
ogy; that would be fine with us. The roles given the copyright office 
in administering the temporary compulsory license must be re- 
evaluated; well, I am for that. Of course, we have to flesh that one 
out a little bit to find out exactly what it meant. 

Mr. DeWine. Do you see any parallel between where the dish in- 
dustry is today and where your industry was 15 years ago, in the 
sense of you using signals and not paying for them; some people 
have made that parallel? 
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Mr. Mooney. I wasn't around beck in 1976 when, of course, the 
Congress said we had to start paying for them. In Fact, we do pay 
for them today, perhaps, depending on what happens as a conse- 
quence of Judge Greene's decision, we would be paying just in roy- 
alty fees, not counting the carriage fees, about $120 million this 
year, just for this small part of the programming that is carried on 
cable television systems. The rest of it we, of course, pay for direct- 

ly- 

I think the dish industry is moving along much faster, to tell you 
the truth, than the cable industry at a comparable stage of its de- 
velopment. You know, cable has been around since the late 1940's, 
and was the subject of repressive regulation by the FCC for 25-27 
years. The backyard dish has onl^ been around since 1979 when 
the FCC removed its licensing requirements for TVRO's. 

Mr. DeWine. Thank you, Mr. Chairman. 

Mr. Kastenmeiek. The gentleman from Kentucky, Mr* Mazzoli? 
Mr. Mazzoli. Thank you, Mr. Chairman. 

Welcome, Mr. Mooney. I was probably going to ask you, one, to 
comment on what apparently is a reality. I was talking to one of 
my colleagues in the House the other day who told me that in his 
district the only issue similar to this one, the right of the backyard 
dish owner to grab a signal aloft and beam it into their front room, 
the only issue that was more passionately held to and argued for in 
his experience was the Panama Canal Treaty, which, as we know, 
was a fundamental issue that really brought agony to a lot of 
people. Can you tell me why it would be this way; what has been 
your experience; why do people feel that they have some kind of a 
right to take a signal down, and they feel it so passionately that 
they are willing to go to the mat with anyone who wants to limit 
that right? 

Mr. Mooney. I am vividly aware of this, I can assure you. 
Mr. Mazzou- Yes. 

Mr. Mooney. I hope it doesn't take as long to work this out as it 
took to dig the canal. 

There are a lot of people, I would venture to say most people, 
who bought dishes and spent $2,000, $3,000, or $4,000 for the dish, 
and did so in the expectation that the programming would remain 
free, and they are deeply put out and annoyed to find that is not 
the case. 

Mr. Synar. In many cases it was advertised. 
Wasn't it, Jim? 

Mr. Mooney. Yes, 3ir, it was. In many cases, as recently as 2 or 3 
months ago, they were advertised that way. I can tell you that 
from my own personal experience. 

About 2 months ago they had the Washington Home Improve- 
ment or Home Appliance Show, or something like that; it is one of 
these things they run down at the convention center. I went over 
there looking for some lawn sprinkling equipment. And there was 
a fellow selling dishes. 

I say, a ha, I am going to get the sales pitch. And I was assured 
that scrambling wasn't going to happen. That Congress was in the 
process of putting a stop to it, and I could buy the dish and expect 
not to have to make any further payments: 
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I didn't argue with the man, I just said, oh, that is interesting, 
and went off. 

Mr. MazzOlt, It points out the problem we have in dealing with 

it 

Mr. Mooney. Yes; I would add to that, that I am very much 
aware of the fact that you have got a genuinely populist grassroots 
issue, and that is what makes it so tough. 

Mr. Mazzou. That is the second part of it. I think in addition to 
the fact that there may have been billings and advertisements and 
pledges and promises, I think it goes a little bit deeper. 

I mink that one of our problems is that this is almost anticipated 
as a right, a fundamental right of an American citizen to have this 
kind of opportunity, and for us to do anything to it is abridging his 
or her rights under the Constitution, almost. It is not that way, ob- 
viously. But it becomes such a deeply held, deeply felt aspect that 
whatever we try to do, of course, is received very differently. 

Let me ask you this; in your statement you sort of ponder the 
question of whether we should ^ allow the compulsory copyright to 
go to the carrier — the second point, "we would urge the subcommit- 
tee to consider carefully whether it wishes to grant to the carrier 
themselves a compulsory license for retail distribution/ 7 and you 
say this enters a legal thicket. Could you expand on that and why 
you 

Mr. Moonev. I am not an expert on the Communications Act as 
it applies to carriers. But my understanding of carriers, both pri- 
vate and common carriers, is that in the general sense, they are 
supposed to be passive, but here you are making them into the 
point-of-sale retailer. I think it is hard to be passive and at the 
same time be the point-of-retailer, and this could backfire on you in 
that the regulatory authorities who act under the Communications 
Act, as distinguished from the Copyright Act, could at some point 
do something, perhaps, premised on other facts and other issues, 
which would inhibit the ability of the carriers actually, effectively, 
and efficiently to function as point-of-sale retailers for this particu- 
lar programming. 

Mr, Mazzou, Let me ask you, and this is my last question, and it 
may have been asked and it reflects the fact that I haven't had a 
chance to study this bill as carefully as I will; does it contemplate 
that this 12 cents per channel, per viewer, be paid to the carrier 
and then the carrier transmits a payment to the copyright owner; 
is that 

Mr. Mooney. My understanding of the bill is that 12 cents is a 
royalty, and a copyright royalty, but the carrier would be responsi- 
ble for collecting that and putting into the pool, but that the carri- 
er, of course, otherwise could charge an additional fee for his own 
services. 

Mr. Mazzoli. Out of curiosity, I am not around it that much, 
does the carrier have a knowledge of the people on the ground; are 
they equipped to actually do the billing and handling, all of the 
mechanical details here? 

Mr. Mooney. Yea; this would plug into the same system which 
has been established by MACOM, which is the company with pro- 
prietary rights to the scrambling and descrambling technology- The 
same system that MACOM has established at La Jolla, CA, for the 
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descrambling of these signals. And I don't want to tell you more 
than you need to know about this, but it is an addressable technol- 
ogy. It is complicated. And all I can say is that it works fine. 
Mr. Mazzoli Thank you 

Mr. Kasten meier. The gentleman from Oklahoma? 
Mr, Svnar. Thank you, Mr, Chairman, 

Jim, let me make a comment first and then I want to ask you a 
question. First of all* you and I have talked about this legislation 
before, in particular the sunset provision, I am not trying to put 
words in the chairman's mouth, but let's put for rest, at least for 
two of the authors of this legislation, we don't consider this sunset 
provision as slippery slope for everything else that is being done 
throughout the industry and all the negotiations going on. We 
think it is appropriate. We think this type of legislation requires it. 
We think that it doesn't set a precedent that will affect one way or 
the other, 

I tell you that in the same way I tell Jack Valenti, because he is 
putting a lot of hope in it. You are putting a lot of mistrust in it. 

We had reasons for it, which we have gotten into, and we will get 
into as we move through. But we don't see it as the same slippery 
slope that you all perceive it to be. 

With respect to that I want to ask you just one question; do you 
share Ed Taylor's views about the arbitration requirements in the 
bill? 

Mr. Moonev, Yes, I do, I have noted in particular that the result 
of the arbitration proceeding* does not seem to be binding on the 
register of copyright and that takes us right back into the whole 
question of the opportunity to exercise discretion by the copyright 
bureaucracies and therefore to make that much more controversy, 

Mr. Svnar. Thank you, Mr, Chairman. 

Mr. Kastenmeier. The gentleman from Virginia, Mr. Boucher? 
Mr. Boucher. No questions. 

Mr. Kastenmeier. The gentleman from North Carolina, Mr, 
Coble? 

Mr. Coble. Mr. Mooney, IBS in Atlanta, does that station pay 
more for its programming than an ordinary independent broadcast 
station? 

Mr. Moonev, I understand — I am told that they do. But I do not 
have direct knowledge of it because those contracts are proprietary 
and not shared with me or made available for public inspection. 

Mr. Coble. Well, for the sake of this question, let me assume 
that they do. Why, then should local cable operators have to pay 
an additional 12 cents per subscriber? 

Mr. Mooney, Well, that is a question which has preoccupied the 
cable television industry for a great number of years. Originally, of 
course, cable television operators did not have to pay a royalty fee, 
and the Supreme Court said twice they didn't have to* And there 
ensued a great political and legislative controversy which ultimate- 
ly culminated in 1976 in enactment by Congress of the cable por- 
tion of the copyright act, and was the product of an agreement be- 
tween my industry and the motion picture association and a joint 
recommendation made by those two organizations to this subcom- 
mittee. 



1S5 



192 



Essentially what was agreed to by the MPAA was there would be 
a cable compulsory license for cable systems. A«d what was agreed 
to by my side in return was that We would pay them a royalty. 

So this thing has — there is a historical development to this. It is 
largely, I think it is fair to say, to some degree ib the result of polit- 
ical compromise that has been made by the respective industries. 

Mr. Coble, I guess, would that constitute double payment? 

Mr. Mooney. A lot of cable operators believe that it does. I don't 
think that it is in my brief to argue the case for the other side- 
But I suppose the movie people would say that the reuse of the 
product ought to generate some additional revenue to them as it 
confers a benefit on the reuser. Whether you agree with that or not 
is a question so difficult it is almost Talmudic. 

Mr. Coble. Thank you, Mr. Mooney, 

No further questions, Mr. Chairman. 

Mr. Kastenmeier. The gentleman from California, Mr. Herman? 

Mr. Herman. No questions, 

Mr, DeWine, May I ask one more? 

Mr. Kastenmeier. The gentleman from Ohio? 

Mr, DeWine. Thank you, Mr. Chairman. # 

Mr, Mooney, I have one additional question. The thing that infu- 
riates nty constituents who are dish owners, more than anything 
that I can tell you, anything that I can imagine, is the fact that if 
they elect to purchase from HBO directly, that in some cases, in 
some areas, at least, your local cable companies get, what they 
refer to, as a kick-back. Is that practice still continuing, and what 
is your industries intent in regard to that? 

It is very hard, frankly, for me to justify to my constituents that 
practice. "Ixiey point out very correctly that they have invested any- 
where now between $1,500 and if they bought a few years ago, 
$5,000, $6,000, they have the investment. 

Your cable folks wouldn't even run your lines out to them; re- 
fused in many cases, said, we will never get out to you, you live in 
a rural area, we simply cannot afford to do it. They went out and 
purchased the dish, invested the money, and now your folks get a 
kickback because of some sort of territorial sovereignty; can you 
comment on that. 

Mr. Mooney. This is what some people call the kickback, and 
what HBO calls the brand utilization discount, or BUD. 

Mr. DeWine. Well, terminology is always important; we find that 
out in Congress, how we label bills. 

Mr. Mooney. The question is, it seems to me that the relevant 
question here is not whether the cable operator was doing anything 
for the dish owner with respect to the $5, but whether the cable 
operator is doing anything for HBO with respect to the $5; that is 
the question. 

The so-called brand utilisation discounts are not peculiar to this 
industry or to this situation. They are used in a number of other 
industries. And the idea is for the middle man to compensate his 
principal distributor, in this instance, the cable operator, for the 
accumulated services that distributor has provided to the brand 
product, in terms of promotion and essentially taking that product 
over a period of years and making it into something. It is done all 
the time in the soft drink industry. 
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I think that it is something which properly is within the discre- 
tion of HBO to decide whether it wants to it or whether it doesn't 
want to do. And my position also is that it is essentially none of 
the trade association's business. 

When trade associations begin to get involved in issue like that 
they get into a lot of trouble with the antitrust division. I would 
say, in addition to that, as I had occasion to last week in front of a 
committee of the other body, that we are quite aware, I am quite 
aware, that up here are a lot of people who look at that arrange- 
ment querulously and I am not necessarily taking the position that 
politically it is the smart thing to do; I am just saying I believe it 
to be properly and lawfully within in the discretion of HBO, 

Mr. DeWine. Mr. Mooney, I just hope your people are making a 
lot of money on it, because you are getting a lot of heat for it. It is 
hurting you very deeply; and it is hurting you with this Congress. 

Mr. Mooney. We are making vei*y little. 

Mr. DeWine. Then you ought to stop it. You ought to get out of 

it. 

Mr. Coble. Mr, Chairman, I don't want to prolong this, but may I 
have one more question. 

Mr. Kastenmeier. The gentleman from North Carolina, 
Mr. Coble. Thank you, sir, I will be brief. 

This question may be more appropriately directed to the next 
witness, Mr. Mooney, but I would be happy to hear what you have 
to say about it- 
Are local TV broadcasters, whose signals are being taken or 
intercepted without their permission, WOR in New York, WGN in 
ChicagOi for example, are they supporting this legislation; or do 
you know? 

Mr, Mooney. I don't know. 

Mr. Kastenmeier. Thank you, Mr. Mooney, 

The final witness is Mr. Preston Padden, president, Association 
of Independent Television Stations, Inc. The association represents 
more than 200 independent television stations that serve communi- 
ties across this country. Although Mr. Padden is new, relatively 
new at any rate in his job, he certainly has rapidly gained the re- 
spect of this subcommittee. 

We have your nine page statement, Mr- Padden. If you care to 
summarize it you may otherwise proceed as you wish. 

STATEMENT OF PRESTON PADDEN, PRESIDENT, ASSOCIATION OF 
INDEPENDENT TELEVISION STATIONS, INC. 

Mr. Padden. Thank you, sir. I would like to submit the written 
statement for the record. 

I would also like to submit for the record a Copy of this typical 
television station program license agreement. I have got multiple 
copies I would be happy to share with the subcommittee. 

Mr. Kastenmeier. Without objection, they both will be received- 
Mr. Padden* Thank you. 

Mr. Chairman, the first three pages of my written testimony es- 
tablished three main points. First, that independent stations must 
negotiate in the free market for license agreements for all of the 
programs which we broadcast. 
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Second, that we contract for exclusive rights to our programs. 

Third, that we pay an absolute fortune for those program rights, 
I won't go through all of the details in that portion of the testimo- 
ny. 

In our view, absent some compelling public interest to the con- 
trary, the copyright laws should respect and honor contracts licens- 
ing use of creative works. At the present our copyright laws do not 
honor and respect the very expensive program license agreements 
entered into by local television stations because of the cable televi- 
sion compulsory license and the absence of FCC exclusivity rules. 

Unfortunately, from our perspective H.R. 5126 would only make 
things worse. It would vest another party, the satellite carrier, 
with yet another compulsory license to exhibit in our markets the 
very same programs for which we had paid more than $1 million 
per episode, for exclusive licenses. 

Stated another way HJR. 5126 would deny our program license 
contract the respect and enforcement rights normally available 
under the copyright laws. It would authorize someone else to exhib^ 
it the programs we have purchased exclusively- 
Confronted with this, we must ask ourselves why? What is the 
compelling public interest which requires the Congress to wade 
into the marketplace and withhold from our contracts the protec- 
tions normally available under the copyright laws? Our under- 
standing of the perceived need for this legislation is as follows: 

First > published reports indicated that the cable industry has 
strongly urged cable program services including supers tat ion carri- 
ers to scramble their satellite transmissions so that dish owners 
could not freely intercept those program services- 
Second, congressional sentiment appears to favor the availability 
of a reasonable marketing plan to license scrambled program serv- 
ices to dish owners- 
Third, under the Copyright Act of 1976 and/or marketing the su- 
perstations signals could cause the carriers to lose the exemption 
they presently enjoy under Section 1111(a)(3). 

In our view, the superstation carriers are not now and never 
have been passive carriers. They are program distributors* who 
select the programming they distribute and who should pay fully 
for copyright just like our local stations. 

All it takes is a glance at their many ads in the cable trade press 
to see that the superstation carriers are selling programming. It 
may sound a little old fashioned, but we think that people who 
want to beam programs up to a satellite for sale to others should 
first acquire some rights in those programs, then they would be 
free to scramble and market their service as they wish. 

We recognize that full copyright liability for superstation carri- 
ers probably will not be achieved over night. For that reason* we 
want to offer this subcommittee a constructive, and we hope, help- 
ful suggestion for immediate implementation in the interim* 

In our judgment the short-term answer to this dilemma, is 
simply not to scramble the superstations. In our view, the present 
wording of section llll(aX3) of the Copyright Act, is sufficient to 
preclude scrambling by exempt passive carriers. To the extent that 
further clarifying language is deemed to be required, Congress 
should amend the act. 
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The bottom-line effect of scrambling a superstation is to turn a 
free service into a pay service, and in oar judgment that is hardly 
a public service benefit. There is no need or justification for scram- 
bling the superstations signals. Unlike HBO and Showtime, the su- 
perstation are not original cable program services, which have pur- 
chased national program rights. 

Unlike the feeds from the commercial networks or syndicators to 
local stations, these are not private communications. On the con- 
trary, the superstations signal begins its life as a free broadcast to 
the general public. That broadcast is then picked up without the 
consent of the local station. 

Historically, the satellite carriers have defended their pickup of 
the superstations signal on the theory that the broadcaster has 
hurled his signal into the air for reception by anyone with an ade- 
quate receiver. But it is interesting to note that under the terms of 
their program licence agreements, the local stations are forbidden 
from authorizing any satellite retransmission of their signal, and 
that provision appears in this typical contract we have asked to 
enter into the record. 

Thus, the satellite carrier is making a u^e of the station's signal 
which the station itself would be forbidden to undertake. We find 
that strange, that the owner is forbidden what is allowed to a non- 
owner. We find that a most curious approach to property rights. 

It cannot be seriously argued that scrambling is necessary to pre- 
vent theft from a carrier that has never owned a signal in the first 
place. The mind boggles at the suggestion that the carrier, having 
plucked the signal out of air is now free to convert that signal to 
its ownership, to scramble what the carrier doesn't even own, to 
prevent others from stealing it from him. 

To paraphrase Robert Penn Warren, our first national poet lau- 
reate, you cannot be robbed of what you have never owned. 

In closing, I would like to note that our friends at the networks 
have discussed a possible amendment to H.R- 5126, which would 
limit the definition of superstations to independent as opposed to 
network stations. Clearly, they do not want their exclusive pro- 
gramming to be grabbed by some third-party interloper and hurled 
around the country by satellite. 

But in our view, it is equally wrong for any program, network, 
syndicated, or locally originated to be distributed and sold by a 
party operating outside of our copyright system. 

It would be unfair and discriminatory to enact a bill which would 
trample upon the program rights of local independent stations, 
while preserving the program rights of local network affiliates. 

The long-term solution to this issue is to require the superstation 
carriers to acquire in the free market the program rights necessary 
for their activities. The short-term answer simply is to withhold 
the exemption in section 111(AX3) from any carrier who chooses to 
scramble- 
Thank you very much. 

[The statement of Mr. Padden and the program license agree- 
ment follow:] 
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Th*nk UGH » Mr • Cha i r man - My name i & Preston Padden and I ai 
President of the Association of Independent Television Stations, 
Inz-m f commonly known as INTV. I appreciate this opportunity to 
Present our vif?uis on H.R. 512*. 

INJTV represents more than 130 Independent Television sta- 
tions across the nation. Our member stations ran9e an s i £e fronr 
very Errta 1 1 star t— up local I n dependent UHF Stations to larg^ 
Tia J or —mar ket VHF j n dependents » including pass i ve SLiperstat i ons . 



I won Id like to beg i n by i n troduc in9 into the r ecor d of this 



hearing* this cnntracti uh i ch is a typical television station 
program license a9reeirientt entered into between Viacom Enter- 
Prises find Tu 1 sa 23 m This *gr eemen t Prov i des for the e?;c 1 us i ve 
1 i cen s i n9 of the Pro9ratrn " Perry Mason " to 5 tati tin KOK I —TV in the 
Tulsa* Ok 1 a hornet market. Th is contract is # rather ordinary ex- 
clusive licensing a 9 r&enien t * virtually at and&T d in ev^ry sect or* 
of the entertai nmen t bus inesb. P-y signing thir^ a9r eem^n t » l^he 
copyright owner grants an exclusive license to station huKI-TV to 
exhibit and o theru ise comber c i a 1 1 y exploit this Pro9rarii in the 
Tulsa market area. Contracts exactly liJ-e this one? are the baci:- 
bone of the Independent television station bu^i n?5«. uiir 
stations mLf^t negotiate rights agreements, in the fr^E marketplace 
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for ffver U si ng 1 e ePitodo of every single «er Itift which theU 
broadCAfi t throughout the day * 

1 ndePenden t * tat i uns Pau a for tuns for their Progr am right! 
In fact* Program costs arv the single biggest expense In the 
oPerat i on of a Btat i on t oday * The IndePen den t must either Pro- 
duce its own program or Purchase programs* for 9 very minute that 
it is On the air* 

According to a fiUrveu conducted by Buttfirf leld Communica- 
tions for VIEW magazinei th» cost of off— network half hour seri 
on Independent stations Went up 51'/* between 19B1 and l«rB4 and 
then rose another i n 1935 . The cost of feature f i Imsi uhic 

are of te;i a staple of Independent station Programming uent up 
25£ between J 9B 1 and 1 9B4 and then spurted a dramatic A*$V+ in 
19B5 i alone. 

Over alii local TV stations Paid Program sUndicatars an 
estimated *2 . 65 b i 1 1 i on for Program rights in 1 905 * A few 
spec i f i c enamPles drawn from trade r ePor ts will i 1 lust rate Just 
ho'4 dear 1 y local s tat i ons must pay for their ex c 1 us i ve Progr am 
1 i cen se »gr eemen t s* Local stations have paid or are ex Pec ted t 
Pay more than 1 mini on doll ar s Per ePisode f or ex c 1 usive 
1 i censes for "The Fail Guy" i for "Magnum P . I » " i for "Webster " i 
for " Cheers" i for "Night Caur t ■ an d for " Grow in? Pains* among 
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others. £e t incites of sundlcat 1 on revenues f or "The Bill Cosby 
Show" r an^e as high 3 million dollars per ePiso de. 

We used to think that Prices ujou J d «o down as the Programs 
Qo t older. Howe-vet* i this may not be true any longer. Local 
statl ons are PaW ing record Pr i ceS for even □] der Ser i es * For 
e>: amp Lei after *M*A*S*H" completed it first full cycle 
runfii the s^ndi cat or re— &o 1 d renewal rl9hts to U.S. 5 tat i ons for 
another t900i06565 per- episode — almost triple the Price of the 
or i n al syn di cation run. 

From another an9lei the Point of vieui of the individual 
sta tioni Vieui maVazine reported that r^^ruPs of "Hill Street 
Blues 9 can be had in Mi am i for *1 7 i QG9Q Per BP isode i compared with 
$37iQQ0 for "Maynum P. 1. " in the spme ci ty. Of coursei if you 
wan t to buy * MaVnum P. I - " for t he nat iPn's number two mar keti Los 
An 9t lesi you * 1 1 have to Pay more - eui ma^az i ne Put s the Los 

An9el es Price for Just one ePi sode of * Magnum" * t sl2Qi OQQ. The 
5ame publ i ca t i on notes that a sin9le €*Pi sode of the hal f — hour 
situation comedy i "The Facts of Life" brought «&Q>QQQ in Los 
AngeUs and *5 7 i G90Q i n New Vor U. - 

You maS* ask what our h i 9h Pro^r am Pr v ces have to do with 
H. R. 5 124>, The answer is Plenty. H. R» 5l£i> wou Id 9rant other 
Parties a coniPul sory 1 i cen 39 to &e 11 and exhibit in our markets 
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the- ver y name pros^ams which u*e have Purchased on an exc lusl VO 
basi^. We don't think that's fair* And* we don't think it's 
appropr late copyright pal icy. 

Our Program licence agreements represent out- national copy - 
r i9ht system at uor k » The? fundamental Purpose* of our copyright 
1 aus is to st ifriu late th^ creat inn of intellectual Property by 
as^ur ing that owner sh iP riQht&i an d contract e govern in9 the 
1 i censi ng of t hose rishtsi are respec ted. Absent some compel ling 
Pub lie interest to the c^ntrarM » our copyr ight l ants should r f ^ 
5PBct and honor contracts licensing the use of creative marks- 

At the present time, our copyright laws do not honor and 
respect the very expensive Program license agreements entered 
into by local television stations — — a situation tuhich cries out 
for redress • Unfor tuna tel y i from our Per sPe ct i ve » H.R, 5126 
would only make things worse* 

I n 1976 1 Congress conferred upan the f ledg 1 i ng cab 1 e tele- 
vision industry* a compulsory license *o r e — tr ansm i t Programs 
broa dcas t by t el ev isi on ^t at i ons. At t he t ime» the FCC main- 
tained ru les i uih i ch re^u ired cable re-transmit ions to reject 
an d honor exclusive license agreements negotiated and Paid for by 
loca 1 st at ions* Obv iou^lu » it is one thins* to 3 i-^t ' -Htt in dustry 
a coffiPu 1 sor y 1 i c^nse an d ru i t e an at her thing *a pr v i d^ that such 
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a corr*Pul sory licer.se sfroujd override and supercede licenses neso- 
t iAted and P* id for in the f ree tnarl:et by Part ies t h«a t have not 
been bl ^5?ed with comPu 1 sor y l i cen ses. 

Tnday * the FCC exclusivity rul are 3one» and local station 
exclusive Program licenses are n ou) violated daily by cable e^hi — 
biplane of the same Pro9rar/is urn Ller the caniPu 1 sor y 1 i cense* 
BimPly statedt Cable's comPulsarU license now overrides our 
exclusive negotiated 1 i cense * 

Because of an agreemen t u>e have reached xuith the cable in- 
dustry (and only because of the* t agreement)* we are not before 
you today ask ir>9 that the c^bU compu 1 sory l i cense be repea led. 
Houpver » we do ho Pe to res tore the Principle that a governmen — 
tally con f er red cditipu 1 sory 1 i cense should yield in t he face of a 
ccn f lictinQ e?;c 1 us ive license ne9t?t i a ted and paid for in the free 



H* 51 26 uould move us in the uran"3 direction! It uould 
vest another Part^i the satellite carrien with yet another com- 
pulsory lic&nse to e>:hibj t in our markets the v&ry same ProQranis 
for which life pay more than 1 million dollars an ePi&ode "for ex- 
clusive l'i censes . M.R. 5 1 2& ujqu Id deny our proqrAtn 1 i cense 
con tracts the respect and enforcement rights norma 1 1 y ava i lable 



m ar k e t * 
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under the coPUriQht 1 au&, 1 1 ludu 1 d author ize someone * 1 to 
exhibit the program w«* hav^ Purchased enclu^i vely. 

We must ask why? What is the compel ling Pub lie i h teres t 
which r^Muircs the Congress to <ui ade into the marketPlate and 
lu i t hhDl d from our contracts t he Protections Of the copyr iflht 
laurs? 

Our un derst and i n9 a f the Per cei ved need for thie le9islat i on 
is as folloiuss 

1 > Pu b 1 ished r ePor ts indicate that the cable i ndu^tru 
st r on 9 1 W ur 9ed cable Pro9ram ^er v i ce^ * including suPer & t a t ion 
carriers) to scramble their satellite transit i ssi ons t h^t cfi sfi 

Ou>ners could not freelu intercept these Program services. 

(Apparently* cable's thinfcin? is that if Potential dish owners 
not only had to butf the dish, but a de— scr amb 1 er and P^y for 
satellite Programming as tuel 1 , feur would opt* to do so if they 

lived in an area served by cab le , ) 

*J 5 Congressional sentiment appears to favor the availabil- 
ity of a r easonab 1 e marketing Plan to li cense scramb led Prog r am 
ser v l C**S to di^h Dinner 1- 5 and 
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3) under the Copyright Act gf 1776i scrambling And/or mar — 
keting th^ suPer stati on signals com 1 d cau&e the car r i er & to lo&d 
the exempt i on t hey Preser 1 1 y en Joy un der Sec * 1 11(a)(3)* 

In our* view* the superstition carriers are noti and never 
have been » Pa s s ive carri er s - They are Pr ogr am d i s tr i but or & mho 
select the programm ing they distribute an d &h ou 1 d Pay fully f or 
copyriahti Just like local stations. All it takes is a gu n ce at 
one of their many ads in the cab 1 e trade press to see that the 
suPerstation carriers Are selling Prssratitniin^. It may sound & 
little o 1 d~f ash i onedi but we thinl< that People who want to beam 
Prosr up to & satellite f »r sa le to ot her s should first ac- 

quire the rights to t hose pro^ram^ > Then t hey would be free to 
scramble and market their serw ice as t hey wish. 

We re cog n i^e that full copyright liability for suPers ta t i on 
Carriers Probably cannot be achieved overnight* For that reason ■ 
we also want to offer the Subcorfim i t tee a construct i ve> and helpful 
5u99estior TJr immediate implementation in the interim. In our 
Judgement * the shor t term answer to this dil emma is simply npt to 
5cramb 1 e th& suPerst^t i ons, I n our v iew i the pre sen t wor dtn9 of 
Sec, li Ua) (3J of the Copyright Act is sufficient to Preclude 
scrambl inQ by e;:emP t Pass i ve carriers- To the ex t en t that f i_ir - 
ther clarifying language is deemed to be required* Congress 
should amend the Act- 
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The bat tarn 1 i ne effect of scr in.^l i a b^p»>" st a t * on 1 ^ to 
t ur n a free «er \/ i ce into a Pay ser*/ i ce - Sit*- dl u a Put lie inter- 
est benef i t - There is »*o needi or fc ; * 15 t a f ; -^H ji 1 f or -icrambl i ng 
the BuPerst^tion signals. LLilike HBO At'o ShLjjT*mei *he suPer- 
stations Are not original cab la Prt^r *iti eervi ces IlM ch h^ve pur- 
chased national Program rights. And* unlike the feeds from the 
coroner c i al networks or Eidndi cators to local stationsi thr^e are 
not Pr i vate pa i n t-to-mii 1 1 i — Pa i n t coiriroun icationfi. 

To the con t rat* y 1 the suPerstat i on signal be? Ins its life as 
a free broadcast to the General Publ i c. That broadcast i« then 
P i eked lip mi thou t the consent of the 1 oca 1 station. Histori- 
cally* the satellite carriers have defended their pick— up of the 
suPerstation signal on the theory that the broadcaster has hurled 
his signal into the air for receP t i on by anyone til i th an adequate 
receiver , But * it i ^ interest in9 to note that under the terms of 
their Program license agreements, local stations are forbidden 
from author i * i ng ankJ sa tel lite re— transmi ss i on of t hei r signal. 
Thusi the satellite car r i er i s mafc i ng a use of the station's 
signal uhich the station itself would be forbidden to undertake. 

It cannot be ser i ousl y argued t hat scr embl i ng is necessary 
to Pr even t theft from a car r i er that has never owned the signal 
in the first Place. The mind bogg 1 es at the suggest i on that the 
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car r i er ■ having Plucked a s i9nal out of the air , is now fr ee to 
convert that si9nal to its ownership — to scramble what the 
carr i er doesn ? t even own to Pr even t others from 3 teal i n9 it from 
him. To paraphrase Roper t Penn Uarren ■ you cannot be 'fobbed o f 
what you have never owned - 

In tlDsin9 I iuoul d like to point ou t an irony in the cur r en t 
structure of the coPUr isht status of var ious communi cations 
med i a . The over — t: he- a i r broad cas tersi who Provi de a free ser v i ce 
to t he Amer i can PeoPl ©i are renu i red to ne9ot iatei con tr ac t for 
«nd Purchase Program rights. On the other side of the coin* 
cable TV systems and satellite carriers! which Charge the 
Amer i can peoP 1 © for their ser vi cos v are favored under the copy — 
ri9ht 1 aw m i th a comPul soru 1 i cense — a free ride — for t he 
Pr o9rarfts iiih i ch t hey exhibit. A convi ncing Public i n teres t 3tr9u^ 
men t can be made that this- si tua t i on m i 9h t uel 1 be reversed- 
Lo9 i cal Wi t he structure of the copyr i 9ht lauis should f avor thos,e 
that provide the public with a free service and disfavor those 
that exact a Pr ice f rom the pu bl i c to see Programs. 

Mr, Chairmam I would add only that me were reluctant to 
appear here in opposition to hi. R, 512A and the sole reason for 
this re luctance s terns not. from any doubt about our Po* i t i on but 
from the great Personal and Professional resPect we hold for you. 
VJe thank you for the opportunity to Present our views, 

- 9 - 
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VIACOM ENTERPRISES 

A DIVISION OF VIACOU INTERNATIONAL INC. _ ro (QxJ fo~/0~&&' 
PROGR AM LICENSE AGRE Eft *E NT No, 

AGREEMENT made thu 3rd dtiy of September T 1905 by wind between 

VIACOM ENTERPRISES, 1211 Ave. of the America*, New York, N\Y. 10036 (herein called rt Viacom") 
TULSA 23 

*nd 7^22 E, 0£th Place {herein called "Licensee**). 

Tulsa, OK 

Viacom hereby grant* to Licensee And Licensee hereby accepts, a license to make the following 
local tele virion broadcast* during the term hereof in accordance with the provision* set forth herein 
and in the Term* and Condition* o« p&gds 2 through ^ attached hereto and hereby made a part hereof: 

L PROGRAM SERIES: PERRY MASON 

IL NUMBER OF PROGRAMS: 19f 

IIL NUMBER OF BROADCASTS OP EACH PROGRAM: 1 

XV, FREQUENCY OF BROADCASTS: not more than broadcaati per week. 

V, STATION: KQKX-TV VI. CITY: TULSA, OKLAHOMA 

VU. METHOD OF BROADCAST: Slack & Wbito Film 

Vin. OTHER LIMITATIONS: 

IX, STARTING DATE: SEPTEWER 25 T 

X. TERM: TWO YEARS 



XI. NET LICENSE FEE: - , payable in 12 

consecutive monthly installments of 19^ and 11 - Lr' ' ^ each* 

commencing on the first day of October, 1 9S5 - 

Ptease make check payable to Viacom Enterprises, indicating program tide and date of the install- 
ment covered by the remittance on the check stub or attachment thereto. This information is 
necessary in order for Viacom Enterprise* to properly discharge its obligation TVith the Producer 
of the Program. 

PRINTS TO BE DELIVERED TO: K0K1-TV 

7422 E. 46th Place 
Tulsa r OK 741*5 

IN WITNESS WHEREOF- the Parties hereto have executed this Agreement as of the day 
and year first above written- 



TULSA 23 
By 



ELS A 23 7 VIACOM EN^ERPMSESL ~ y~ 

•^k^^^^^^===^ a y Zb&.JL.^^ 

JAMES U. ZMZBSttml OW. MSB. U (J 
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TERMS AND CONDITIONS 

1, RIGHTS. {*) vIaCOM tmbv gran la <q Lkmm am* Licenses hereby eceepiaa limited license of therignt Id make television 
broadcasts of ih« pertseulex program t tpeeiflod on Pun I. Each program shall be heondensi only to, non-paying audiences, only over 
the facilltsta of the letavtskn bmdcui tUtkrn specified in paregnph v her*** and only ok transmission from the originating and 
existing iranssntiaer ud tntmni of uM television broadcast tution, Uanm will no I transmit or bnwlaiL or authorize ifii irans- 
mUflon ot bnvdesul of gny of the program* by meant or cable television trauma* micro wave systems* boe-stets. translators 01 islet- 
Uui or other similar davicaa, and wUi not cruuge vr coueei any mow, or njatbk to n*ide teflon from any party *tio trana- 

mtti or broadcasts; any of the program* by means of cable television iy stems, micro wave fyuamu boosters, Iniuiaiors or saialliiei 
or other similar devices, 

(bkln the event i telecan of any program licensed hereunder ii_ until or without Licensee'i authorization^ amplified. 
reiranimiiTed or relayed on ihe tame or any other frequency by an^ satellite, translator or boo -ration, community aniertna or 
any other device ot method not aulhorlsrd herein for reception outside the , *tpeeirrtd rone" o immunity to which the tEtEion 

it Keensed fas accf te«m i* defined in Rule 7o\JfO of fh* FCCh VJaCQM thnll haw rh* nfht, * tt* a£TwJu<e ditcrnrton, to rerrnmcre 
thit Agreement in accordance *Kh Ette termination provisions it ice forth in paragraph j 4nd maid evml ihad oantumte a 
"termination mit' 1 irk accordance with the provtuoru or the aioreiaid paragraph. 

2* USE OF PRINTS AND PROGRAMS* Licensee ahjll noi make, authorize or permit aay ui* of *he "prints'* las hentneftea 
do fined) or program* other itun ai specified on page 1 hereof, including, without in any way being limited to* copying* duplicating 
or ubticvntiftf the use or any program, print- ot pcrtion thereof, or authorizing or permit ting the exhibition* whether **K way °' 
irlevtston broadcasting ee otherwise, of any program, print* oa portion thereof* Ln any theater* auditorium ot Other place to which an 
admission fee is charged, or doing anything which may impair the copy right in any program or portion thereof, or VIaOOM'i tUle to 
the pnni thereof, 

3, PAYMENT, Licensee will piy VIACOM (In U.S, doUaxi at Mew York City) the Met License Pea specified in paragraph v<<] 
hereof, in uiataUetenu aa provided therein. No failure af Ucenu* toi any rc*j*m, ta miko any broadcaal hereunder will reduce Lha 
Net Ucenae Fee, except aa may be axpreuly provided, herem, 

4, DE LIVERY AND RETURN OF PRINTS* (a) VtACOM wilt delhw to Licerjcc, » rhs addnaa ap«fled on page 1 htreoi. 
nUeet, one <i> PQaith-e 16 mm, print and the tound ueek ferminge part thereof (herein toae i her collectively called tha' prtnu" and 
Individually cailed a "print") of each of the program a, in »ch lequcnoB aa viaCOM may determine, Each pnni aheU be In color at 
btacfc-and-whlid* aa daterrnined by VtACOM* bur no breed cut hereunder dhall 6a In color urdaxa aapnaxly ao pnmded on page i 
hereot, Tha Program t ahau 6a broedcaji In Iheaequvnce In wtueh the pnnta thereof are dcUvetod to Ueenaeeby VIACOM (or, if mora 
than one print udeUrered in a single package, aa andfled by VIACOM), Oclrftnr of the pnnta by VIACOM to U cena tt a . Licensee *t 
agent or a common carrier ihali be deemed io 6a delKeted by VIaCOM io Uceoaae henaunder. if dolivcrin are mana to a common 
carrier, Uiey thmSX be made in time normally fulYUienl far print* in reach rheir destine lien el least two (I) buameai d*ytpr*or m tha 
dare of the scheduled broadcast thanoL In Ih a event that any print hai not readied ita destination at J cast 1 wo i 2) buiinesadeytpnor 
in ihe data of the scheduled broadcast th*teof* Lieesiaee in alt ImmediauJy notify v IA COM by telegram, if fjcensee n notlilni 
VIACOM and VIaCOM shall not deliver to Licensee, prepaid, a replacement print of the ume program, ot another program in the 
Pro [run Send, or a program acceptable to Licensee in another program series, m time for the scheduled broadcaiL tuch bioadcast 
shall be deemed an eliminated broadcast. 

(b) Licensee wui tannine each pnrrt immediately upon receipt thereof »«d w«ll immedtatetr notu> VIaCOM by iclcasim if 
nch print ts defective for bmadcautuni by cutiankary Induairy tundardt* or is otherwise not in accordance with the pre«i>iont cf thu 
Agreement, If Ucamae to notiiWi VIACOM and VIACOM shall not deliver re Ueenwa, prepaid, a repbeement print ol the ume 
procram, or another program in the Program Series, or a program acceptable to Licensee in anothct program series* ui tune for the 
icheduled broadcast* such broadcast ahail be dawned an eliminated btoadesu. Failure of Licensee to pvc VIACOM such notice with 
respect to any print wnhm four (a) week* after Ucensee't receipt thereof thai! 6a deemed License*** irrevocable acknowledgement 
that such print n sguifaetory in all respects. 

it) Ucenaee will return each print* prepaid by an air ftetghr firm tuhitantlally in the tame condition at recctved by Licensee, 
normal wear and tear eaeepred* to Viacom Enterprises, 5 33 Weil 46th Street, New York, New Yets: 100JG* or to such address at 
Viacom may specify to fjcensee cectudinl Sunday t and holiday t after the broadcast thereof ot immediately upon terminaisan or 
suspension of (hi* Asreemeni- DeJrtary of the prints by Liceniee to viicom* Viacom 'a aient or tpecifled addressee, or s common 
earner shall be deemed io be delivered by LJoensee to Viacom hereunder, 

5* TERMINATION* (e) tf Licenae* faJa or nsfutea to perform any of Liccnsec'i obligations hereunder, or if at any ttme s 
vchinutry petiticn In bankruptcy shall 6a filed by Licensee, or if at any limn an involuntary petition in bankruptcy shall be tiled 
againtt Licensee and shsU not 6a dismissed wiihin thirty (JO) days thereaiter. at tf Licensee ■hall take advantage of tny insolvency 
law, ot if a receiver oa trustee of any of Licensee's property thall 6a eppouited at any time and each appointment Ihallnei 6a vacated 
within thirty i JO} days thcreafler (whhch events are hesem individually called a ''termination evenT* and oollecdveJy called 
"termination events"), than, ui addition to any ether rights of wrtaraoever natute viaCOM may have at law ce in aQ*itr*ai the optjon 
of VIACOM exercisable upon rtorJce ttren to Lioansee, all installments of the Net License Fee then due* of *o becotne due, to 
VIACOM riereunder shall 6ecome immediately due and payable, Dunns the eontmuanca of any termination event, VIaCOM may* ar 
its option* suspend tha delivery of prints hereunder and, wneiher or net VIaCOM shall have excretaed nch wtpenston ntht, terminate 
thii Agreement effeetrvr at any time by giving notice to Licensee on or 6* far a the elTectrve dets of such termination; provided* how* 
ever, thar in rhe event that Licensee P a K T all such intullmanta of the Net Llcenaa Fee immediately after aaerciae or auch uiipenaion 
right, VIaCOM may not thereafter tcrmtnato this Agrecmrnl porruanl to thts subparagraph [a] (unless B*ch termination evenr 
mvohfed any lailtire or refusal to perform othet than nan-paymenr of inacaJlmentt of the Ner License Fee)* and. if VtACOM thall 
have nispended this Ajneement as provided in this subpantgraph (a), such suspension shall ati mm atieally terminate elTccuvc on the 
dare upon which VIACOM recctwei such pay mcnl. Regardless of the occurrence of lermtnauon event, ar failure by Uceruee to 
make payment |o VlACQM hereunder, VIACOM may. tf it w elects, continue lo deliver prints to Uotroee wtrhout wsmna any of 
the ngnis cranLed to VIACOM In this subparagraph (al. Mo term tn alio n qi suepenaian of this Agreement as provided in this rub para- 
graph (a) ihMl affect viAC0M*i right to thu payment of all installments of the Net License Fee »* Provided va this rnhpsngraph (al, 
lb) If Iha rights secured by VtACOM fur the Program Series are canoeiled ar voided lor any reason other than the fault of 
VIACOM, thts Agreement shall automatically tcirntnale effective eunultaaeeusly therewith, 

6* WITHDRAWAL. In the event that VTaCOM shall deem it necessary- or advisable *o withdraw any program from license due 
to any Question concexiurja any nghr therein or any claim with respect thereto, ViaCOM shall notify Licensee thereof and Licensee'i 
license shall be deemed revoked thereby with retpect to such program; m such event, tf a print has been Ihrpped to Lacansesw Licensee 
wnli promtpiy return tt lo VIACOM* colloct,or* tf m prut has not been shipped to Licensee* VIaCOM shall not be obligated io deliver 
a print of such program, or any tub tuns ta therefos. to Licensee, and tha remaining number of broadcasts of such prograra specified 
on page 1 hereol shall be deemed eliminated broadcasts* unless a lubiiifcuic program in the Program Seriel. or a subtniuie program 
acceptable to Liccrttec W another psogram scries, is rumnhed to Licensee hereunder. Any tuch wtthdrawaj jnall nor commute e 
breach at thii Agreement, 

T, LOSS OR DAMAGE. Ucentve thall unmediatcly report to VlACQM any iota. Hi eft. deatrucrian or damage to any prim or 
parr thereof occurring between the rune of receipt thereof by Licensee and the oeuvcry thereof by Licensee at provided m subpara- 
graph tO of paragraph 4 hereof* and Licensee shall pay V«Af,OM a sum equal to the cost of making a new print i hereot Licensee shall 
noi acquire any rights with respect to any print try vutue any payment made pursuant la thia paragraph ?, 

via a 13 
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ft, EDITING. UCCAM« th*U no* tui. modify, iJtci q( edit iny print eiicpi 10 nuLv miiiuiy icpun. Thrt r+titKlioTi thall noi 
apply to iha InaurtJon of Commercial rnaienal; provided, *»*t"t. that it *nmmeittnl tiuuiul tmetled m any print. Unnnt tFulI. 
phot to rolum, tttnn such prkni 10 the c&ndthon in whltfh H was delivered. UnnKt ihill noi delete ihctupyneJii nance Itom enr 
print. License* ihsU noi derate the talent* wnun|< prodmnni or dircrlin*; cretin* from 'ny print, but tny failure 10 broadt'utt rtedilt 
d(M to unexpected lack of Him. farlunt of technical Ot mechanical riciJJirtt or ulher cauie of ■ similar nilure beyond LncnHrt't 
control, shall nor eofutliulc ■ breach of this Aimmni. 

9. INDEMNITY, (ft) VIACOM will uidarnntfV and hold Unnw hvmlm from and tfainir iny and fU claim*, damage ■, 
LlabOJijM, «otti and aspdoAtt. Irtdudlftf reasonable) counsel im, ansinc from iha broadcasting of any mile rial contained In the 
procnunt: provWecL h«w«w» ftiaJ UctniM shall Promptly notify VIACOM of any tlaim or HtLajatiOTi to which th* Indemnity t*t 
lor Li In this utAtrwiph |a) appliee and that VIACOM "i obUfaitona with reaped lo any wtUvmenT shell be limited lo the amount 
approved by VIACOM, and that it vlACOM'i option, VIACOM may luimi U10 defense of any sich claim or Uttiailon. in which 
rrenr VIACOM"! obligations with rcapoct thereto thail be limited to the PaymcnJ of my judgment, or Kicltrncnr ipproired by 
VIACOM, in conMCTlon therewith. 

ftf Uc*roce will Indemnify "nd hold VIACOM hermlcit ftom and against any and Jtl t'laimt. JaniJEvt. liabilities, cosli Jnd 
nptnitc. rrteludiii* unliable couaael he< fcrtunf from rtve bcoadcssUn* Of inv material, aihct than the ituicrai cimiaincd in the 
progntn*. which UCcrtie* may broadcast or authorial to be broaden [ in connection wtih the ptovMnii. pruned, however, that 
VIACOM ihiat promptly notify Licensee of any claim ot Litigation to which th* indemnity «t forth tn 'hit subparagraph ibi appitei 

IO. LOCAL LAWS. While VIACOM u of the opinion tins an»emnwniel aacmtes arc without luriscirtKin 10 require ■ teteviuon 
troed carter 10 M«it* a license to broadcast thy monon picture by television, it is undcrtTood Ihat vfACOM doc* noi make any 
repnacntmtsofU or undertake any obUsauon* with retpe « 10 the procurement M any such flccnte. 

f f . TAXES- licensee will pay ail sales taxes or orhct lajtet or charger tmpoied upon Lii-cntcc or VIACOM ey any IiWh ordlninee nt 
reqturemcnr of iny (onm mental body in connection with the Ijcenftnv. delivery, broad vaiilnC* poiwjtiort or ure. ■* herein provided, 
of *jt»v of iha print* or prfiejama^ or thy poriiun ihcrwf . 

12. MON»P£RFORMANCE. ff VIACOM fiita 10 dclinr a prtnr fat Uiy broidCWt in tCOOtdince with VIACOM'S Obliflttorti 
ncRundet beoaiue 01 'Vote mairurc" (i.a T . act of God: inevitable accident l flrri ioL-kout. tuike or labor dispute: not ot ttvif 
commotwn: act of public enemy; enactment, rule, order at icr of ejoremment or fovernmeittal authority {whether fcdctaJ, iiaic ot 
focall ) bruiportallon failure or ddey. ot otlict caute of a itnuUr or different nxturc trcyond vt A COM S controf. or becauu ct 
rum production for any of the abo** rreaom of any piugjuti at yet unProd^iCBd. or if Licensee 11 umble to faroaclcmii any piufjam an 
th* day and hour ipaufaad herein becauacof lot or majeure, failure of technical faciliiici. ot for other caurc of a u mi tar itaimc beyond 
UctntH't control, ot because of the recapture cf the btaadcaar nme pcrwd for the purpotc of broidcaiung on % luitainmc bnii an 
event of pub He tmPor lance, the icrm of thla Axrcemcnt ihalf 1 ~ luiomaltcally emended Tor one { f I week with mpect to each week of 
broideuttna to pre rented ot omitted, prowled, ho went, rher the cerm of ihtt Aereement itvaU iv>i tn any event be extended Tot more 
than an aajpCE*te penud c*f four i*l weeki pwrivant to thia paraRTmPh 1 2. 



11, A£SfGNM£NT r Ljcemwe ihall not aitLpn ihie AKrcement tn whole or m pert to any third party without the prior written 
content of VIACOM. VI A COM may eeii^i ire nchrc hereunder tn whole Or tn pan to an> ptnon. firm or corporation: Provided, 
bowevct. that no such euifnrncnl thaJU lelteve VIACOM of any nf in ebhMttotii hereunder, 

la. SALE OR TRANSFER OF ASSETS, Ltcenao* *h&J nottfy VIACOM Of iny tale ot tftuiefcr Of all or lubjientitlly all of in 
itteii to any third parry. |n the event any uch ael* ot trenifer. ilt inrialfmentj of ih* Nat Licenic Fee then due. 01 to trecontc due* 
lo VIACOM hereunder ihall become iirjmCdJateJy due and payable The toreSom* ihajf not however apply in the event of an 
uitenrncnt pursuant te the provmemi of peraeraph I 3. 

15. MUSIC. WhS reipeci to ttch muuul fOtrpjMiion tontaincd un the piapimi, ViAOQM warrant* and reprexentr that the 
perfotmtn^tiaJits in and to tueh mutieaJ comPotnion ate 

ft) available for Ueente imouch Ame nan Society of Compoieti. Auihoti and Pubbthcn t AS CAP). 

Brotdcait Munc. fnc. I BMf> ot SESAC. Inc., ot 
01) tn the public domain* 01 

4iU) controlled by VIA COM to the exteht necesaary 10 permit the beciidcaji* hereunder. 

Ucenace thaJ, at the colt COri and etpenie of Licensee, iccure all perfoi m»ti| riehtt lieentct nccciiary fot the broadcutjna; of each 
muucal compoeieion uontaJncd in each propam. the perfortrnnj nKhu 10 which fall within tubdivJiton lit of thli paiapaph-LS I which 
rtejhti ihall noi be deemed to be included in VfACOWS tndeirmift cation undrrtaktntf Punuinl to tubPeraeripb 'af of Pif*Rr»e>h 9 
hereof}. VfACOM \t\mll* at The requeit of Ucenice. furnnh Licensee with the roflowine: mfoimatton with respect 10 each musical 
compcniUDn contained tn each prti|?are? name ot other idcntirfcattoni compoier uf known): publiihcy ttf any ¥. 

16. OWMEFLSKfP. All nejhta and utfe in end to the profjamt and proaxam tcri^-i. including but not fimtied to* prwitt thereof and 
1 he itiie tttfes. namci. slotm^ Hots, initdcrta. ideal* formulas, for mars p tCnetaJ content of the profjrarna and any other literary, 
muucal. urruitc or crettire maienaJ included therein (other thin malcnil in the public domain* shall, as between VVaCOM and 
Licensee, tern *in vetted in VIACOM. 

17. GENERAL (ap The titles of the paxiartphs oT itus Agreement arc for eonrenienne only and iheU not ia any way arferf the 
intetpretatioh of any paraxrsPh of this Agreement or of the ACrcrmem tisdf. 

Jbt A wuret by eirher periy uf any of the tctms or COndtnons of thli Aerccmeni in snv tntlahcc shaU not tre deemed 01 
construeil to he a w*i ree of such term or condition fot the future, or of any tuhiequcni breach thereof. All remcdie). tiihu, 
undcrtakjntJt obfWiwna and aejeements contained in this Atrwmtni %KaU be cumulative and none of them *haP be tn limitation of 
any other remedy, ntihi. undcttakin*. obligation or ajtreetmnt of cither E4rty. 
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mailing <h«r*of or of delivery of such ufcaerejn to « o fries, chum prepaid or to ba bUJed, 

(d) Thii A |i w i wn t ind all toimii or iaauee eollaierel thereto itwUl bo ff»wind by th» |*we of tin State of New York 
ippllcftblt to oontracii performed an aire Jy than in. 

<at TNm ^rtttmnl gonttllutit Iha entire aaraeroenl bemoan U ce nao a end YIAGOM wtth reaped to Om o atiJ a U tanator horaha 
conialned. utd Ida Afntmaii eenaot ba changed or lermlnaled orally, 

10 If tny pro^Mon of iWt AC***manl, h appU** to either portr or to mnr druiDitiiMv, abaft bo adlaigad er i oowt to bo void 
or urwnloroBtetr. iha aunt thai! In no way iffact inr other pnvkkm of iM* Agreemanit or tho validity or enfbr oeiMUty of that 
A gr o e in aw i, 

IB. Vlanom mad Uoanaaa mutually agree that: 

lal Alt fafaraww to "prime" ih*ll b* deemed to induda video luordlnp C**VTR"); 

fb> NonHthrffcrtfl Eng anything. CO me contrary ii% paragraph g oocmu whitiom inaJUbo nuditauy "VTR" end all conunardml 
billboard* or ennounonnenu and ell promotional* edwrinaiag, and arty other non-program Rtanrial aoaJJ bo "rolled-tar 

Ccl Uoanaaa ahill not eteae or degiuu any ~VTJt"; 

(d) Uo anaaa ahall not n -record any program or ■■amaor thereof; 

(a) Alt "VTH'i" to bo delivered to Uoanaaa hereunder tfull bo hit±iAo* band; 

IT? Hotwtttutaadlaf anyt hing lo the contrary In paraexLpb 4, Lloenaao thill accept dattrery of each "VTR" by air collect* and 
Uoan a aa ariallraabic oach T "VTR H atr collect m butructod by Vucom, 

19. WITHDRAWAL OF PROGRAMS. VIACOM diaU hero iha rtiiir to withdraw any pruframain tha erem 15% or leu of the local 
fiombH of broodcaru Lkenaed Una number of program* lloatiwd hereunder) hare nor been broad cart. ThO prortrkmi of paragraph 6 
«bwrt ahall apply to my puch withdrawn program*. 

30. REPORTING. Lioenaaa agroee to fornlab VIACOM on or before tha tenth day of each calendar quarter of t heUc onied term 
wtlh i icwtrl of tho pjydaui of each program exhibited* A copy of each audi report shall be asm to Che SCREEN ACTORS GUILD, 
fNC f£AC'*X £un*et Qt^., Hollywood. CeUfom** 90046. 



via a 1-2 



4 




ERIC 



210 



wca. 



PERRY HA5T1N September 3> 19flS 

PROGRAM DAT£ 



EXCLUSIVITY 



Viacom *111 not license any program licensed for broadcast hereunder to 
be broadcast during the term of this Agreement which 

commence s 9/25/85 and ternrt nates 9/2ft/a7 by any 

television station (other than the Station) licensed to a community 
within 3S railes of Station's community or to another designated community 
1r» 41 hyphenated market « specified fnS 75.51 of the Rules and 
Regulations of the FCC for those 100 markets listed, or for those markets 
not listed 1n 5 76»Sl, the ARB Television Market Analysis for the most 
recent years; not to any cable television system operating 1n a community 
located in whole or 1n part within the major television market within 
*h1ch the designated comrninlty of the Station 1* located* 
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Mr. Kastenmeier. You argue that the present wording of 
111(AX3) of the Copyright Act, is sufficient to preclude scrambling 
by exempt passive carriers. You heard Ed Taylor testify that EMI 
is currently scrambling; United Video and Southern Satellite will 
scramble soon. 

It would appear to me that recent judicial decisions are against 
you on this point. Can you cite any legal authority for your posi- 
tion? 

Mr* Padden, No, I readily acknowledge that the cases directly on 
point have gone the other way. Our argument simply stems from 
the fact that as we understand the exemption, it was intended for 
passive carriers who provide only transmission capacity and do not 
play any selection role in the intelligence that is transmitted 
through their carriers. 

In fact, I believe, it was originally to cover the AT&T companies, 
and it was originally suggested by Professor Darinburg. 

In our judgment, if you look at the cable magazine ads, and you 
see the advertisements that these satellite super station carriers 
take out, what they are selling is the program assets of the station 
whose signal they have intercepted. In our view that is equivalent 
to the telephone company taking out an ad to tell you what won- 
derful calls they have coming your way* 

We just don t think they fit the definition of a passive carrier. 
And certainly to the extent that they then scramble the signal and 
retail it to people as I believe Mr, Mooney indicated, I think their 
ability to continue to come within that exemption becomes even 
more tenuous. 

Mr, Kastenmeier* You represent a number of members, broad- 
casters; you also represent, of course, WOR, WGN, PDC, and 
WKTV 

Mr, Padden. KNT, in Dallas; yes. 

Mr. Kastenmeier. Do they agree with your testimony on this 
issue? 

Mr. Padden\ I shared draft copies of my testimony with them in 
advance, I can tell you that it is my impression that none of those 
stations is overly anxious to see their signals scrambled. 

In fact, they are already receiving hate mail from people who 
don't understand this rather bazaar system that has evolved and 
lots of dish people believe that it is the originating station that is 
behind the impending scrambling. I do not speak for them specifi- 
cally on this bill and I would have to direct you to their representa- 
tive, 

Mr. Kastenmeier* Not if that view, certainly- If their view is 
that outside of their market area, if they object to their signal 
being scrambled, then they are anticipating something other, in 
terms of reaching people other than their normal market area as a 
television station, 

Mr, P add em. The point I meant to make was that they are not 
the initiating force in this scrambling of this signal. They are cer- 
tainly not here before you saying 'Tlease, amend the copyright 
laws so that we can scramble* so that somebody else can scramble 
our signal/' 

Mr. Kastenmeier. You argue about the marketplace and the 
very high cost to your stations of obtaining programming. Couldn't 
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you argue that if this becomes law, and even, in a sense, if it isn't 
enacted, and that programming is available via a superstation in 
the same area as your other independents are operating, that they 
should contract to pay less, rather than $1 million an episode, 
something less than since there is already some penetration by 
that or similar programming in that area through other means, 
that is to Say satellite? 

Mr. Padden, I think whenever our people are sitting down with 
program distributors they always argue that they should contract 
to pay less of the programming they have to buy. I am not very 
optimistic that that would be the result; that they would obtain the 
marketplace. 

Our bottom line is that we really operate within the copyright 
laws; and we are facing competition from a lot of new media. And 
we are perfectly prepared to stand toe-to-toe with those new media, 
if they purchase their programs and we purchase some programs, 
and then we will compete with each other. 

What we find most distressing is that every new technology that 
comes along lines up with compulsory license so that it will be 
spared the rigors of negotiating in the program marketplace that 
our members have to go through. We don t understand why our 
contracts are not entitled to the respect and the protections nor- 
mally available under the copyright law. 

Mr. K a stem meieR- That is an old issue that the FCC decided 

against you since some years back in terms of 

Mr. Padden. Well, I can report to you that this morning the FCC 
announced, among other things, that they intend to initiate a 
notice of inquiry proceeding into the subject of syndicated exclusiv- 
ity rules. And certainly it is our view that it was a mistake to 
repeal those rules, 

Mr. Kastenmeier. Thank you, Mr. Padden, 
I yield to the gentleman from Ohio. 

Mr. DeWine. To follow up on our chairman's questioning, Mr. 
Padden, when your folks sit down to negotiate the purchase price 
of these programs, is the penetration of one of the Super stations, is 
that figure available? In other wordk, do you know what the pene- 
tration is in your particular market of that superstation? 

In other words, the chairman's argument was that you should be 
able to figure out how much that "I Love Lucy" is, or whatever you 
are buying is, because that same program is coming in through the 
superstation? 

I guess my question is do you know how much penetration there 
is from the superstation, can that be obtained? 

Mr. Padden, I am sure that infc — mation can be obtained- Part of 
the problem is, I believe, the price principally reflects local com- 
petitive pressures among media operating in that market, number 
one. 

Number two, it often is not knowa when you are sitting down to 
license a piece of program product whether that same program is 
going to be licensed to a station which has been picked up by one of 
these carriers and turned into a superstation. And, indeed, even if 
the program you license is not currently under license to a super- 
station, it may be under license to a station that is going to become 
a superstation tomorrow. 
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I believe that you heard testimony here today that the carriers 
look to the future to create more superstations. So it is not a factor 
that can easily be taken into account in the local negotiations; be- 
cause, precisely because all of this superstation carrier activity is 
happening wholly outside of the copyright system, 

Mr. DeWine. I appreciate your testimony this morning. I think 
that you have certainly hit upon one point that is correct. And if 
you had to devise a system that makes any logical sense you cer- 
tainly wouldn't come up with the system that we have today. 

Thaak you very much, 

Mr. Kasten meier. The gentleman from Kentucky. 

Mr. Mazzoli. Thank you, Mr. Chairman. I agree with my friend, 
Mr. DeWine, I thought your testimony was very interesting and it 
is a kind of breath of fresh air. It may be contrary to existing law 
and it may run counter to everything that has been decided so far, 
but it makes a hell of lot of sense, and it is kind of important* 

Mr. Padden, Thank you very much. 

Mr. Mazzoli. I think maybe we get ourselves so wrapped up and 
so tied up in knots that w3 tend to perpetuate the knots instead of 
trying to think of how we can untangle them and untie them. So, I 
think you have been a very big help. 

Let me ask you this, Mr. Padden, and I will have to freely con- 
fess my ignorance on a lot of the subtleties of this whole subject. 
Each time I approach a hearing of our friend from Wisconsin, I 
have to go back to square one and kind of learn again. 

Tell me in words that I can understand, how you see this bill to 
be a severe problem to the stations you represent, independent tel- 
evision? 

Let me put it this way; because it seems to me if the supersta- 
tions are scrambled, if the carrier is still given an exemption and 
permitted to scramble it might make that programming, which you 
find competitive with yours, less available because the backyard 
owner is going to have to pay for it; so then why, in some respects, 
would this be detrimental to you? 

Mr. Padden. We certainly considered that argument in trying to 
decide upon a position that made sense and we hoped would be 
helpful. You certainly can make the argument that going from the 
current position of no liability, to some liability under compulsory 
license has the appearance on the surface of being progress toward 
a full liability situation. 

However, in our judgment, it simply is a mistake for us to sit by 
and for the U.S. Congress to wade into the marketplace and confer 
upon other media a compulsory copyright licensing mechanism 
that is not available to us. And while the absence of scramble is 
our short-term solution* may, in fact, result in more widespread 
distribution of this product, at least we will not be establishing 
that another medium has a right from Congress to license the 
same programs that we went out and paid our hard-earned money 
to purchase on an exclusive basis in the marketplace. 

Let tup add- we are not asking Congress to pass a law that says 
we have the right to purchase exclusive programs. If we have a 
free marketplace, and the seller does not want to sell the local sta- 
tion an exclusive license, at a price the local station is willing to 
pay, and the seller wants to set it up so that he is going to sell to 
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several different competitors, that is obviously a situation we 
would have to accept* 

What we have great difficulty accepting is that when we pay 
what it takes in the marketplace to clear an exclusive license and 
then the Congress gives somebody else a compulsory license to ex- 
hibit the exact same program against us. 

Mr, Mazzolj. It is interesting; so actually while possibly this bill 
could assist you in a sense of curtailing some of the easy^ availabil- 
ity of competitive programming or the similar programming, in the 
long run it would establish as a legal principle that there is an- 
other group of people, in this case carriers, who would then have* 
like cable systems nave the opportunity of having a compulsory li- 
cense, and that is really the underlying part of your fear. 

Well, let me say that I am one who shares the concerns about 
compulsory license. I have said so in many fora over the years. 

I do think that there is a lot to be said for allowing the market- 
place, and this wouldn't mean some solo cable system, because 
there is consortiums of builders to build a large construction 
project when the one can't handle it* There are consortiums of bid- 
ders on different things, and there could be some kind of a consor- 
tium or grouping organizations to then compete with Hollywood. 
Because it could be that the individual company would have a heck 
of a time dickering with the large studios, but in unison with other 
ones they could. 

Let me again thank you for the testimony. I think it was helpful 
in kind of looking at this thing from a slightly different perspec- 
tive. There may oe some questions I would have later, in which 
case I would Send them, or call them into you. 

Thank you* Mr. Mazzoli, 

Mr, Kastenmeier. The gentleman from Virginia, Mr. Boucher? 
Mr, Boucher. No questions, 

Mr* Kastenmeier. The gentleman from North Carolina? 
Mr, Coble, Thank you, Mr, Chairman, 

Mr, Padden, I will put to the same question I put to your prede- 
cessor in the witness* chair, I think you touched on it but I am not 
sure I know it* 

I am like my friend from Kentucky, tell me in language that I 
will understand. Our local TV broadcaster, WOR in New York, 
WGN in Chicago, whose signals are taken without their permis- 
sion; what is their position on this proposed legislation* if you 
know? 

Mr. Padden. I cannot Bpeak for them specifically on this issue. I 
would urge you to direct these questions to their representatives. I 
will certainly pass along that you are interested in their position. 

As I indicated I shared advanced copies of our testimony with 
them. They are in a very difficult position. To give you an under- 
standing of the difficulty of their position* I can relate to you a sit- 
uation that I went through personally, in a prior life, when I was 
with Metromedia* and we had a station in Los Angeles that carried 
the Dodger games* 

All of a sudden an outfit called ASN came along and took out big 
trade ads in cable trade press saying, "Add the Dodgers station to 
your cable system, The Dodgers are a hot baseball team and every- 
body loves them, and your subscribers will love them." 
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And the Dodgers called our station and said, in effect, "What in 
the hell do you think you are doing? We gave you a local license 
for the Dodger games in Los Angeles, and now you are putting it 
out all over the country." 

We said to them, "We didn't have anything to do with that. We 
didn't even know about it." And they said to us, "Come on, we 
weren't born yesterday, we know this couldn't happen without 
your participation." 

So the use is being made of their signal that they are not in a 
position to control. 

Mr. Coble. Thank you, Mr. Chairman. 

Mr. Kastenmeier. In taking up the gentleman's suggestion the 
committee will contact some of these passive stations. 

It is my own observation that there have been times, I think in 
the past, where the relationship was almost hostile, but I don't 
think that is basically true anymore. I think the stations have 
come to live and perhaps to even profit from this nonetheless pas- 
sive arrangement. 

Mr. Coble. Thank you, Mr. Chairman, I would like to know that 
if we can get it. 

Mr. KastenmeieR. The gentleman from California, Mr. Herman? 
Mr. Berman. Thank you, Mr. Chairman. 

I am still confused by your <4 short>term solutions." I guess you 
folks don't like the idea that cable systems can import distant sig- 
nals from your member superstations into an area where one of 
your local stations has got exclusive programming rights, which 
that imported signal may include the exact program; is that cor- 
rect? 

Mr. Padden. That is correct* but I would have to add that as part 
of the compromise agreement we entered into with the cable folks 
on the issue of "must carry" one of the undertakings that our asso- 
ciation agreed to, was that we would not come before the Congress 
and seek a total repeal of cable compulsory copyright license. It is 
certainly nothing we are very fond of. 

Mr. Berman, How do you make a philosophical distinction, I 
mean, "must carry" is also a form of Government intervention into 
that marketplace as well, isn't it? 

Mr. Padden. Well, I think we could spend all morning having 
that 

Mr. Berman. OK. 

But how do you make a philosophical distinction between a com- 
pulsory license, that is being suggested in this proposal that is 
before us, and then your position, whether it is coerced or not, why 
should they be treated so differently? 

Mr. Padden. Well, we are not fans of compulsory licensing. We 
would look forward to the day when all media competitors could 
purchase their program weapons and compete on the battlefield of 
consumer preference on an equal basis. We looked at this bill and 
thought, "Dear God, here we go again creating another compulsory 
license." 

So we tried to look at the introductory statements to see what 
was the perceived need to do this, and what we saw is this concern 
about impending scrambling of the superstations. We concluded 
that the best answer was to remove what was the cause, the need 
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for this legislation by just not scrambling the supers tat ions, and 
then there would be no need for Congress to go through the enact- 
ment of yet another compulsory license. And that is the best expla- 
nation I can give you. 

Mr, Herman, And the differentiation between not scrambling su- 
per stations and not scrambling HBO programming is 

Mr, Padden. Is that the owners of HBO purchased the programs, 
purchased rights in the programs which they sent out and there- 
fore it makes certain sense to us 

Mr. Herman. And the supers tations 

Mr, Padden, And the superstation carrier grabbed the programs 
out of the air, bought a transponder and a page in cable vision to 
advertise the availability of the programs and he has acquired no 
rights whatsoever in those programs, therefore, it doesn't seem to 
us that anybody needs to worry about somebody stealing the signal 
from him since he took it in the first place. 

Mr, Herman. I didn't understand your story of your earlier life 
with the Dodger games, 

Mr, Padden, I was counsel to Channel 11 in Los Angeles, 

Mr, Herman, Channel 11, they would broadcast away Dodger 
games? 

Mr, Padden, Right; they had 

Mr, Herman, It is not a superstation? 

Mr, Padden, That is right; they had a copyright license to make 
local broadcast of the Dodger games, A company that we had never 
heard of, and who had never contacted channel 11, got a transpon- 
der, and took out ads in the Cable Trade Press, that says: 

Here comes another superstation; and you really ought to add this one because it 
has got the Dodger games; the Dodder games are great; and your subscribers are 
going to want to pay you a lot of money to see the Dodgers. 

The Dodgers called the station. In other words, ASN was trying 
to make — it was the business of this carrier, ASN, to make channel 
11 a superstation. 

Mr. Herman. I see. 

Thank you. 

Mr. Kastenmeier, Would the gentleman yield on that point? 
^ You are asking what the difference is in the passive common car- 
rier, where a common carrier doesn't own the signals here; doesn't 
the common carrier who doesn't own the signals charge cable oper- 
ators for marketing those signals to the cable operator? 

So we are not really conceiving of something novel here, that 
these common carriers don't, in fact, charge for delivery of signals 
off the satellite. 

Mr. Padden. I think the best way to put it is we see this bill as 
an extension of something that has been a matter of great concern 
to us and to the extent that we are constrained at the moment 
from seeking to end all compulsory licensing, we are not con- 
strained from seeking to limit the spread of the disease, if you 
would. 

Mr. Herman. I think that is more accurate — well, in this case. 
Those superstations when they are negotiating with the copyright 
owners of the programming they are using, and their advertising, 
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are their fees enhanced by virtue of that "theft up in the sky" that 
is going on? 

Mr. Padden. You would have to direct that question to them; I 
am not party to their negotiations. But again, I would point out 
that any of these carriers could go out — let's say you had a station 
in your home district. 

You are out there buying programs for your home district. One 
of these carriers could come along tomorrow and put you on the 
satellite and turn you into a superstation without prior consent, 
knowledge, or any involvement on your part at all. 

Again, I go back, the problem, the reason — if I understand the 
drift of your question — it is that the further distribution of these 
signals ought to be reflected in the price that is paid and that 
somehow it will all work itself out in the wasli, as it goes back 
through the system. 

But the problem with that is that this superstation carrier activi- 
ty is being conducted wholly outside of the copyright system so you 
can't get a handle on it by entering into a license agreement, be- 
cause under this bill the laws wouldn't respect this license agree- 
ment. 

Mr. Berman. Thank you, Mr. Chairman- 
Mr, Kastenmeier. Thank you very much for your testimony, Mr. 
Padden, on behalf of your organization; we appreciate it. 
You, in fact, were the last witness this morning. 
We will accept for the record, without objection, a written state- 
ment of Richarxl L. Brown, who is not here, but who asked that his 
written statement be made a part of the record, on behalf of the 
Satellite Television Viewing Rights Coalition, Inc. Mr. Brown testi- 
fied on the first day of hearings. 

[The statement of Mr. Brown follows:] 
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TESTIMONY OF RICHARD L. DROWN 

BEFORE 

THE COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 
AND THE ADMINISTRATION OF JUSTICE 
REGARDING H, R_ 5126 
ON BEHALF OF 
THE SATELLITE TELEVISION 
VIEWING RIGHTS COALITION, INC* 



Of Counsel 

Brown 5c Finn, Chartered 
1920 N Street, N, TV- 
Suite 5 10 

Washington, D.C 20036 
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Testimony of Richard L. Drown 



Mr* Chairman and members of the Subcommittee* thank you for the opportunity to 
to present testimony before the Subcommittee on the issue of the delivery of the 
television signals of superstitions to home satellite earth station owners. The Satellite 
Television Viewing Rights Coalition, Inc., ("Coalition") is a broad based group vitally 
interested in this matter. It includes various state retailer associations, major 
manufacturers of satellite earth stations, a national satellite consumer organisation 
(ASTRO) and the national earth station industry organization, the Satellite Television 
Industry Association, Inc*/SPACE. 

Legislation on this matter is indeed welcomed and Is supported whole-heartedly by 
the Coalition, The question of access to satellite television signals has been one that has 
been an Issue since the very beginning of home earth station technology in the late 1970s 
and early 1980s. As members of the Subcommittee well know, there were several 
attempts in the early 1980s to pass legislation that would have had the effect of 
eliminating the satellite earth station industry. In 1984, the Congress passed an 
amendment to the Communications Act, 5705(b), which provided for a right of access to 
unscrambled satellite television signals. That legislation did not con&ider, however, the 
issue of access to and fair distribution of scrambled signals. Those questions are before 
the House and the Senate in a variety of legislative initiatives dealing with both the right 
of access and the distribution of programming as a communications matter. 

The open item> so to speak, within all of those legislative initiatives is the question 
of copyright payments for the scrambled signals of suPerstatfons. Receipt of 
superstatlon signals by dish owners obviously falls into a different category than the 
receipt of other signals, primarily because these superstations arc passive originators of 
the programming outside of their service areas, the receipt of which is controlled by 
carriers and cable systems. 
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It is clear to every earth station consumer in the country that the scrambling of 
WOR-TV by Eastern Microwave, Inc., is effectively denying* the programming of VJOR-TV 
to home earth station consumers* While we believe that the right of the carrier to 
scramble under present law poses significant legal issues, it is also clear that once a 
signal is scrambled it is not certain whether these signals can be marketed to home earth 
station users without violation of the Copyright Law. 

We believe that H.R. 5126 takes into account many Items of interest to all 
concerned pai ^ies In order to achieve an open Marketplace involving competition in the 
delivery of programming to the home. In order for this to be fully accomplished, a few 
additional objectives should be met through further clarification! in some cases, or by 
revisions to the Bill, In other cases. 



First* common carriers should be affirmatively required to provide to dish owners 
the signal of any superstation it carries. Section 119(a)(1) provides a compulsory license 
for transmission of signals for dish owners through the "private viewing" clause. 
However, nothing specifically requires* for example, that Eastern Microwave, inc. 
actually make the signal available to dish owners once it scrambles WOR-TV's signal. It 
might be implied that Section 119(a)(4) creates such a mandate. But Section 119(a)(4) 
merely prohibits discrimination "against any distributor in a manner which violates the 
Communications Act of 1934* - - *" The Communications Act provisions on 
discrimination are found in Section 202 of the Communications Act while the Provisions 
of the Communications Act concerning a "duty to deal" are found in Section 201 of the 
Communications Act. Section 201 is not referred to or alluded to in Section 1 19(a)(4) of 
H*R. 512S* It is respectfully suggested that an affirmative duty to deal — to sell 
programming to dish users — be included in the Copyright Act in order that there will be 
no confusion on this issue, it would be an untoward result for a carrier to later argue 
that it had no duty to deal under Section 201 of the Communications Act because a 
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request for service was not "reasonable" tinder Section 201 for the very re' on that 
Congress omitted such a duty under the Copyright Act when it considered this issue. 

Second, carriers should be specifically required to provide service to cable 
compares as well as to persona or entitles that are not affiliated with cable systems for 
the further distribution of these signals to home earth station users. Section 119(a)(4) 
prohibits a carrier from discriminating against any distributor in a manner which violates 
the Communications Act of 1934, The relevant Communications Act provision 
mandating a duty to deal Is, again, Section 201. The provisions of Section 202, dealing 
with discrimination, would not appear to require dealing with non-cable distributors. 
Because the legislation specifically contemplates the existence of non-cable distributors, 
including an affirmative duty to deal with them would eliminate further disputes about 
this issue* A requirement of the duty should be set forth within Section HQ* requiring 
the carrier to sell to all distribution entities requesting the service* 

Cja xjfleatlgn With Respect to Liability of Distributor* 

Section 111 is amended by the Bill by adding: clause (4) that states that the 
provisions of Section 1 L9 "extend only to the activities of a satellite carrier with respect 
to secondary transmissions and do not exempt from liability the activities of others with 
respect to their own primary or secondary transmissions** 1 

Because cable and non-cable distributors may be engaged in the process of the 
distribution of programming pursuant to the terms of Section 119, It should be made 
clear that such distributors are not making unlawful secondary transin issions by virtue of 
their activities in serving satellite dish owners. 

Fair Prices to Consumers 

Presumably under H*R. S12S, a carrier can sell directly to consumers. Because the 
12-cents-per-month charge 'or copyright payment reflects an estimated parity with tne 
charge the cable operator pays for copyright, on a per-subserib er-basis, then this 
copyright charge should be passed through (without mark-up) by the carrier to cable and 
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to non-coble distributors. It Is assumed that the provisions of Section 1 19(a)(4) 
concerning discrimination apply to distribution fees and not to copyright payments. 
Discrimination In distribution fees might be extremely difficult to determine tf the 
copyright fee were not directly passed through and accounted for In carrier billing to 
distributors* In that regard, a separate breakout for copyright fees should be required of 
all carriers to all customers. To permit the combining of copyright and distribution fees 
would, In essence* allow carriers^ not the Congress, to establish Copyright fees. 



The provisions of Section 1 19( eXsXd) establish standards to be considered by the 
Arbitration PaneL Clause (111) calls for a determination of the relative roles of the 
copyright owner and the copyright user "In the product made available to the rubUc with 
respect to relative creative contribution, technological contribution* capital investment, 
cost, risk and contribution to the opening of the new markets for creative expression and 
media for their communication*" It should be made clear that the copyright user In this 
case would be deemed to include the satellite television industry, including 
manufacturers, distributors and retailers, all of which make significant contributions to 
the process of making copyrighted materials available to the Public. 

Clause (ii) refers to "a fair Income 11 to the copyright user. It would appear that the 
copyright user would be the common carrier or the distributor to the public Carriers 
will be compensated from the distribution charge that is made to their customers, not 
from the copyright fee, which is to award the creator of the copyrighted material. 
Therefore, i n calculating the cable copyright fee, consideration of the user's (carrier or 
distributor) income does not seem equitable or necessary* The user - carrier or 
distributor - will derive fair Income based upon the economic forces in the marketplace. 
This has nothing to do with the copyright fee. 

We would be pleased to supply the Subcftnureittifcfte'x otoXC wiiEV £ta appnnEffxrifrrlf; 
amendments to accomplish the objectives set fontCi* abetter We jlXt* iptiuutcsd: tftmJ tthls 
legislation has been Introduced and commend the wti\na*. *nrt tftte^tuSff cti ttjep et flftham 
action taken on this Important Issue for earth sta&i^ojnaunnudi. 
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In conclusion the chair will state that we would hope to go to 
markup on this bill at some point, not obviously before before the 
Labor Day recess. The chair takes note of the fact that the parties, 
that is to say even Mr, Brown, who Is not here, Mr, Valenti, Mr, 
Taylor, all have reservations about the text of the bill even though 
they are in general support of it* 

In some cases, it may be possible to respond to suggested changes 
and to the objections raised. In other cases it may not even though 
those objections are seen plausibly held. 

I say that because there are, I suppose, certain sine qua nons be- 
tween the parties, which if we are to get a bill which has general 
support, we must respect. 

I have to conceive that broadcasters have no positive interest in 
this bilL 

Cable operators again are passive with respect to this bill, are 
supportive, but really are not beneficiaries of the bilL 

Conceding those two points, it may not possible to accommodate 
all the wishes of the other parties but we will attempt to certainly 
respond to all of their issues raised here this morning. 

I want to thank our witnesses. All of them, I think, very briefly, 
and succinctly, but very directly, communicated their own view 
about this legislation, it was very helpful to the committee. 

Thank you. 

This concludes the hearing today. 

[Whereupon, at 12:05 p.m., the hearing adjourned.] 
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APPKNDIXES 
APPENDIX I 

Text of Bills 

i 

99th CONGRESS If *> «f />0 

1st Session Jtl.. £V* O lUO 

To amend title 17i United States Code, to clarify the definition of the local 
service area of a primary transmitter in the ease of a low power television station. 



JN THE HOUSE OF REPRESENTATIVES 

July 30, 1985 

Mr. Kabtenmeieb (for himself and Mr- Boucilee) introduced the following bill; 
whieh wae referred to the Committee on the Judiciary 



A BILL. 

To amend title 17, United States Code, to clarify the definition 
of the local service area of a primary transmitter in the case 
of a low power television station. 

1 Be il enacted by the Senate and House of Repre&enta- 

2 lives of the United States of America in Congress assembled* 

3 That the fourth paragraph of section 111(0 of title 17, United 

4 States Code, relating' to the definition of local service area of 

5 a primary transmitter, is amended by adding after the first 

6 sentence the following new sentence: "In the case of a low 

7 power television station, as defined by the rules and regula- 

8 tions of the Federal Communications Commission, the local 

9 service area of a primary transmitter comprises the area 
10 within 36 miles of the transmitter site, except that in the case 
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1 of such a station located in a standard metropolitan statistical 

2 area -which has one of the 50 largest populations of all stand- 

3 ard metropolitan statistical areas (based on the 1980 deccnni- 

4 al census of population taken hy the Secretary of Commerce), 

5 the number of miles shall be 20 miles.". 

O 
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99th CONGRESS 
2d Session 



Union Calendar No. 360 

H. R. 3108 



[Report No, 99-6151 



To amend title 17, United States Code, to clarify the definition of the local 
service area of a primary, trans mi tier in the case of a tow power television station. 



IN THE HOUSE OF REPRESENTATIVES 

July 30, 1985 

Mr- JCabtenmkIkr (for himself and Mr- BoucHEtt) introduced the following bill; 
which was referred to the Committee on the Judiciary 

June 3. 19SG 

Additional sponsors; Mr. Mablenke, Mr. Hudbakd, Mr. LraciI of Lowa. Mr. 
MacKay, Mr- Obotbebg, Mr- Mazzoli, Mr- Morrison of Conneetieut- 
Mr. Mookhead, Mr- Berman, Mr. Hyde, Mr- DeWine, and Mr* Coble 

June 3 f 1986 

Committed to the Committee of the Whole House on the State of the Union and 

ordered to be printed 



A BILL 

To amend title 17 F United States Code, to clarify the definition 
of the local service area of a primary transmitter in the case 
of a low* power television station. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled* 

3 That the fourth paragraph of section 111(0 of title 17, United 
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4 
5 
6 
7 
8 
9 
10 
11 
12 



States Code, relating to the definition of local service area of 
a primary transmitter, is amended by adding after the first 
sentence the following new sentence: "In the case of a low 
power television station, as defined by the rules and regula- 
tions of the Federal Communications Commission, the 'local 
service area of a primary transmitter' comprises the area 
within 35 miles of the transmitter site, except that in the case 
of such a station located in a standard metropolitan statistical 
area which has one of the 50 largest populations of all stand- 
ard metropolitan statistical areas (based on the 1980 decenni- 
al census of population taken by the Secretary of Commerce), 
the number pf miles shall be 20 miles.". 
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99tii CONGRESS 
2d Session 



H. R. 5126 



To amend title 17, United States Code* relating to copyrights, to provide for the 
temporary compulsory licensing of the secondary transmission by satellite 
carriers of eupe rata ttons for private viewing by earth station owners. 



IN THE HOUSE OF REPRESENTATIVES 

June 26, 1986 

Mr, Kastepmeicb (for himself* Mr Synab, Mr, Wibtm, Mr, Boucher, and Mr. 
Mo or he ad) introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 



A. BILL 

To amend title 17, United States Cade, relating to copyrights, 
to provide for the temporary compulsory licensing of the 
secondary transmission by satellite carriers of superstations 
for private viewing by earth station owners. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE, 

4 This Act may be cited as the "Satellite Home Viewer 

5 Act of 1B8&\ 

6 SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 

7 Title 17, United States Cede, is amended as follows: 

8 (1) Section 111 is amended — 
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2 

(A) in subsection (a) — 

(i) in clause (3) by striking "or" at the 

end; 

(ii) by redesignating clause (4) as clause 
(5); and 

(Hi) by inserting the following after 
clause (3): 



"(4) the secondary transmission is made for pri- 
vate viewing pursuant to a compulsory license under 
section 119; except that the provisions of this clause 
extend only to the activities of a satellite carrier with 
respect to s< Jondary transmissions and do not exempt 
from liability the activities of others with respect to 
their own primary or secondary transmissions; or"; and 
(B) in subsection (d)(2)(A) by inserting before 
"Such statement" the following: 
"In determining the total number of subscribers 
and the gross amounts paid to the cable system 
for the basic service of providing secondary trans- 
missions of primary broadcast transmitters, the 
system shall not include subscribers and amounts 
collected from subscribers receiving secondary 
transmissions for private viewing pursuant to 
section 119." 
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3 

1 (2) Chapter 1 of title 17 t United States Code, is 

2 amended by adding at the end the following new 

3 section: 

4 "§ 119. Limitations on exclusive rights: Secondary trans- 

5 miaaiona of super-stations for private viewing 

G "(a) Secondary Tbakbmibsionb by Satellite 

7 Cabbie bb* — 

8 "(1) Subject to the provisions of clauses (2), (3), 

9 and (4) of this subsection, secondary transmissions of a 

10 primary transmission made by a super station and em- 

11 bodying a performance or display of a work shall be 

12 subject to compulsory licensing if the secondary trans- 

13 mission is made by a satellite carrier to the public for 

14 private viewing, and the carrier makes a direct charge 

15 for such retransmission service from each subscriber re- 

16 ceiving the secondary transmission or from a diatribu- 

17 tor that has contracted with the carrier for direct or 

18 indirect delivery of the secondary transmission to the 

19 public for private vie wing - 

20 "(2) Notwithstanding the provisions of clause (1) 

21 of this subsection, the willful or repeated secondary 

22 transmission to the public by a satellite carrier of a pri- 

23 mary transmission made by a superstation and embody- 

24 ing a performance or display of a work is actionable as 

25 an act of infringement under section 501, and is fully 
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subject to the remedies provided by sections 502 
through 506 and 509, where the satellite carrier has 
not recorded the notice specified by and deposited the 
statement of account and royalty fee required by 
subsection {b). 

**(3) Notwithstanding the provisions of clause (1) 
of this subsection, the secondary transmission to the 
public by a satellite carrier of a primary transmission 
made by a superstation and embodying a performance 
or display of a work is actionable as an act of infringe- 
ment under section 501, and is fully subject to the 
remedies provided by sections 502 through 506 and 
sections 509 and 510, if the content of the particular 
program in which the performance or display is em- 
bodied, or any commercial advertising or station an- 
nouncement transmitted by the primary transmitter 
during, or immediately before or after, the transmission 
of such program, is in any way willfully altered by the 
satellite carrier through changes, deletions, or 
additions. 

' 4 (4) Notwithstanding the provisions of clause (1) 
of this subsection, the willful or repeated secondary 
transmission to the public by a satellite carrier of a pri- 
mary transmission made by a superstation and embody- 
ing a performance or display of a work is actionable as 
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1 an act of infringement under section 5G1, and is fully 

2 subject to the remedies provided by sections 502 

3 through 506 and 509, if the satellite carrier discrimi- 

4 nates against any distributor in a manner which vio- 

5 lates the Communications Act of 1934 or rules issued 

6 by the Federal Communications Commission with 

7 respect to discrimination. 

8 -- (b) ComfuxiSory License fob Seoondaky Trans- 

9 missions Fob Private Viewing. — 

10 "(1) A satellite carrier whose secondary transmis- 

11 sions are subject to compulsory licensing under subsec- 

12 tion (a) shall, on a semiannual basis, deposit with the 

13 Register of Copyrights, in accordance with require- 

14 merits that the Register shall prescribe by regulation — 

15 "(A) a statement of account, covering the 

16 preceding 6-month period, specifying the names 
IT and locations of all superstations whose signals 

18 were transmitted to subscribers for private view- 

19 ing as described in subsection (a)(1), the total 

20 number of subscribers that received such transmis- 

21 sions, and such other data as the Register of 

22 Copyrights may from time to time prescribe by 

23 r^^ulation; and 

24 -I (B) a royalty fee for that 6-month period, 

25 computed by multiplying the number of subscrib- 
es! 512S H 
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1 ers receiving the secondary transmission each cal- 

2 endar month by 12 cents. 

3 "(2) The Register of Copyrights shall receive all 

4 fees deposited under this section and, after deducting 

5 the reasonable coats incurred by the Copyright Office 

6 under this section (other than the costs deducted under 

7 clause (4)), shall deposit the balance in the Treasury of 

8 the United States, in such manner as the Secretary of 

9 the Treasury directs. All funds held by the Secretary 

10 of the Treasury shall be invested in interest-bearing 

11 United States securities for later distribution with in- 

12 terest by the Register of Copyrights as provided by 

13 this title. 

14 "(3) The royalty fees deposited under clause (2) 

15 shall, in accordance with the procedures provided by 

16 clause (4), be distributed to those copyright owners 

17 whose work was included in a secondary transmission 

18 for private viewing made by a satellite carrier during 

19 the applicable 6-month accounting period and who file 

20 a claim with the Register of Copyrights under 

21 clause (4). 

22 4< {4) The royalty fees deposited under clause (2) 

23 shall be distributed in accordance with the following 

24 procedures: 
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1 "(A) During the month of July in each year, 

2 each person claiming to be entitled to compulsory 

3 license fees for secondary transmissions for private 

4 viewing shall file a claim with the Register of 

5 Copyrights, in accordance with requirements that 

6 the Register shall prescribe by regulation* Not- 

7 withstanding any provision of the antitrust laws, 

8 for purposes of this clause any claimants may 

9 agree among themselves as to the proportionate 

10 division of compulsory licensing fees among them, 

1 1 may lump their claims together and file them 

12 jointly or as a single claim, or may designate a 

1 3 common agent to receive payment on their behalf, 

14 "(B) After the first day of August of each 

15 year, the Register of Copyrights shall determine 

16 whether there exists a controversy concerning the 

17 distribution of royalty fees. If the Register deter- 
13 mines that no such controversy exists, the Regis- 

19 ter shall, after deducting reasonable administrative 

20 costs under this clause, distribute such fees to the 

21 copyright owners entitled to receive them, or to 

22 their designated agents. If the Register finds the 

23 existence of a controversy, the Register shall, 

24 pursuant to chapter 7 of this title, conduct a pro- 

25 ceeding to determine the distribution of royalty 
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fees. In determining' the distribution of royalty 
fees, the Register shall take into account the roy- 
alty distribution determinations of the Copyright 
Royalty Tribunal pursuant to section 111. 

"(C) During the pendency of any proceeding 
under this subsection, the Register of Copyrights 
shall withhold from distribution an amount suffi- 
cient to satisfy all claims with respect to which a 
controversy exists, but shall have discretion to 
proceed to distribute any amounts that are not in 
controversy. 
"(c) Determination of Royalty Fees. — 

"(1) Methods fob determining royalty 
pees. — The rate of the royalty fee payable under sub- 
section (b)(1)(B) shall be effective until December 31, 
1990, absent a royalty fee established under clause (2) 
or (3) of this subsection. After that date, the fee shall 
be determined either in accordance with the voluntary 
negotiation procedure specified in clause (2) of this sub- 
section or in accordance with the compulsory arbitra- 
tion procedure specified" in clauses (3) and (4) of this 
subsection. 

"(2) Feb set by voluntary negotiation. — 

"(A) On or before July 1, 1989, the Register 
shall cause notice to be published in the Federal 
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1 Register of the initiation of voluntary negotiation 

2 proceedings for the purpose of determining the 

3 royalty fee to be paid by satellite carriers under 

4 subsection (b)(1)(B) of this section. 

5 "(B) Satellite carriers, distributors, and copy- 

6 right owners entitled to royalty fees under this 

7 section shaU negotiate in good faith in an effort to 

8 reach a voluntary agreement or voluntary agree - 

9 ments for the payment of royalty fees, Notwith- 

10 standing any provision of the antitrust laws, any 

11 such satellite carriers, distributors, and copyright 

12 owners may at any time negotiate and agree to 

13 the royalty fee, and may designate common 

14 agents to negotiate, agree to, or pay such fees. If 

15 the parties fail to identify common agents, the 

16 Register of Copyrights shall do so, after request- 

17 ing recommendations from the patties to the ne- 

18 gotiation proceeding. The parties to each negotia- 

19 tion proceeding shall bear the entire cost thereof. 

20 "(C) Voluntary agreements negotiated at any 

21 time in accordance with this clause shall be bind- 

22 ing upon aU satellite carriers, distributors, and 

23 copyright owners that are parties thereto. Copies 

24 of such agreements shall be filed in the Copyright 

25 Office within thirty days after execution in accord* 
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ance with regulations that the Register shall 
prescribe. 

"(D) The obligation to pay the royalty fees 
established under a voluntary agreement which 
has been filed with the Copyright Office in ac- 
cordance with this clause shall become effective 
on the date specified in the agreement, and shall 
remain in effect until December 31, 1994. 
"(3) Fee set by compulsoby arbitration. — 

"(A) On or before December 31, 1989, the 
Register shall cause notice to be published in the 
Federal Register of the initiation of arbitration 
proceedings for the purpose of determining a rea- 
sonable royalty fee to be paid under subsection 
(b)(1)(B) of this section by satellite carriers who 
ar<3 not parties to a voluntary agreement filed 
with the Copyright Office in accordance with 
clause (2) of this subsection. Such notice shall in- 
clude the names and qualifications of potential ar- 
bitrators chosen by the Register from a list of 
available arbitrators obtained from the American 
Arbitration Association or such similar organiza- 
tion as the Register shall select. 

"(B) Not later than ten days after publication 
of the notice initiating an arbitration proceeding, 



•ax sue n 




238 



11 

and in accordance with procedures to be specified 
by the Register, one arbitrator shall be selected 
from the published list by copyright owners who 
claim to be entitled to royalty fees under subsec- 
tion (b)(4) of this section and who are not party to 
a voluntary agreement filed with the Copyright 
Office in accordance with clause (2) of this subsec- 
tion, and one arbitrator shall be selected from the 
published list by satellite carriers and distributors 
who are not parties to such a voluntary agree- 
ment. The two arbitrators so selected shall, within 
ten days after their selection, choose a third arbi- 
trator from the same list, who shall serve as 
chairperson of the arbitrators. If either group fails 
to agree upon the selection of an arbitrator, or if 
the arbitrators selected by such groups fails to 
agree upon the selection of a chairperson, the 
Register shall promptly select the arbitrator or 
chairperson, respectively. The arbitrators selected 
under this paragraph shall constitute an Arbitra- 
tion Panel, 

"(C) The Arbitration Panel shall conduct an 
arbitration proceeding in accordance with such 
procedures as it may adopt. The Panel shall act 
on the basis of a fully documented written record- 
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Any copyright owner who claims to be entitled to 
royalty fees under subsection (b)(4) of this section, 
any satellite carrier, and any distributor, who is 
not party to a voluntary agreement filed with the 
Copyright Office in accordance with clause (2) of 
this subsection, may submit relevant information 
and proposals to the Panel. The parties to the 
proceeding shall bear the entire cost thereof in 
such manner and proportion as the Panel shall 
direct. 

"(D) In determining royalty "fees under this 
clause, the Arbitration Panel shall consider the 
approximate average cost to a cable system for 
the right to secondarily transmit to the public a 
primary transmission made by a broadcast station, 
the fee established under any voluntary agreement 
filed with the Copyright Office in accordance with 
clause (3) of this subsection, and the last fee pro- 
posed by the parties, before proceedings under 
this clause, for the secondary transmission of su- 
pers tat ions for private viewing. The fee shall also 
be calculated to achieve the following objectives: 
"(i) To maximize the availability of cre- 
ative works to the public. 
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1 "(ii) To afford the copyright owner a 

2 fair return for his or her creative work and 

3 the copyright user a fair income under exist- 

4 ing economic conditions. 

5 M (iii) To reflect the relative roles of the 

6 copyright owner and the copyright user in 

7 the product made available to the public with 

8 respect to relative creative contribution, 

9 technological contribution, capital invest- 

10 mentp cost, risk, and contribution to the 

11 opening of new markets for creative expres- 

12 sion and media for their communication, 

13 "(iv) To minimize any disruptive impact 

14 on the structure of the industries involved 

15 and on generally prevailing industry 

16 practices. 

17 "(E) Not later than sixty days after publica- 

18 tion of the notice initiating an arbitration proceed- 

19 ing, the Arbitration Panel shall report to the Reg- 

20 ister its determination concerning the royalty fee. 

21 Such report shall be accompanied by the written 

22 record, and shall set forth the facts that the Board 

23 found relevant to its determination and the rea- 

24 sons why its determination is consistent with the 

25 criteria set forth in paragraph (D) of this clause* 
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1 "(F) Within 60 days after receiving the 

2 report of the Arbitration Panel under paragraph 

3 (E) of this clause, the Register shall adopt or 

4 reject the determination of the Panel, The Regis- 

5 ter shall adopt the determination of the Panel 

6 unless the Re^r finds that the determination is 

7 clearly inconsistent with the criteria set forth in 

8 paragraph (D) of this clause. If the Register re- 

9 jects the determination of the Panel, the Register 

10 shall, before the end of that 60-day period, issue 

11 an order, consistent with the criteria set forth in 

12 paragraph (D) of this clause, setting the royalty 

13 fee under this clause. The Register shall cause to 

14 be published in the Federal Register the determi- 

15 nation of the Panel, and the Register's decision 

16 with respect to the determination (including any 

17 order issued under the preceding sentence). The 

18 Register shall also publicize such determination 

19 and decision in such other manner as the Register 

20 considers appropriate. The Register shall also 

21 make the report of the Arbitration Panel and the 

22 accompanying record available for public inspec- 

23 tion and copying. 

24 M (Gr) The obligation to pay the royalty fee 

25 established under a determination of the Arbitra- 
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1 tion Panel which ia confirmed by the Register in 

2 accordance with this clause, or established by any 

3 order issued under paragraph (F) of this clause, 

4 shall become effective on the date when the Reg- 

5 ister's decision is published in the Federal Regis- 

6 ter under paragraph (F) of this clause, and shall 

7 remain in effect until modified in accordance with 

8 clause (4) of this subsection, or until December 

9 31, 1994. 

10 "(H) The royalty fee adopted or ordered 

11 under paragraph (F) of this clause shall be binding 

12 on all satellite carriers, distributors, and copyright 

13 owners, who are not party to a voluntary agree- 

14 ment filed with the Copyright Office under clanse 

15 (2) of this subsection. 

16 "(4) Judicial revtew* — Any decision of the 
IT Register under clause (3) of this subsection with re- 

18 spect to a determination of an arbitration panel may he 

19 appealed, by any aggrieved party who would he bound 

20 by the determination, to the United States Court of 

21 Appeals for the District of Columbia Circuit, within 

22 thirty days after the publication of the decision in the 

23 Federal Register. The pendency of an appeal under 

24 this clause shall not relieve satellite carriers of the ob- 

25 ligation under subsection (b)(1) of this section to record 
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1 the notice, and deposit the statement of account and 

2 royalty fees, specified in that subsection. The court 

3 shall have jurisdiction to modify or vacate a decision of 

4 the Register only if it finds, on the basis of the record 

5 before the Register and the statutory criteria set forth 

6 in clause (3)(D) of this subsection, that the Arbitration 

7 Panel or the Register acted in an arbitrary manner. If 

8 the court modifies the Register's decision, the court 

9 shall have jurisdiction to enter its own determination 

10 with respect to royalty fees, to order the repayment of 

11 any excess fees deposited under subsection (b)(1)(B) of 

12 this section, and to order the payment of any underpaid 

13 fees, and the interest pertaining respectively thereto, in 

14 accordance with its final judgment. The court may fur- 

15 ther vacate the Register's decision and remand the 

16 case for arbitration proceedings in accordance with 

17 clause (3) of this subsection. 

18 "(d) Definitions, — As used in this section — 

19 (1) Antitrust laws. — The term 'antitrust 

20 laws' has the meaning given that term in subsection (a) 

21 of the first section of the Clayton Act (15 U.S.C 

22 12(a)). 

23 "(2) Distributor. — The term 'distributor' 

24 means ?vn entity which contracts for satellite secondary 

25 transmissions from a carrier and, either as a single 
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1 channel or in a package with other programming, pro- 

2 vides the satellite secondary transmission either direct- 

3 ]y to the individual subscribers for private viewing or 

4 indirectly through other program distribution entities. 

5 l4 (3) Primary transmission, — The term 'pri- 

6 mary transmission' has the meaning given that term in 

7 section 111(0 of this title. 

8 "(4) Private viewing. — The term 'private 

9 viewing' means the viewing, for private use in an indi- 

10 vidual's dwelling unit by means of equipment which is 

1 1 operated i> y or for such individual, of a secondary 

12 transmission delivered by satellite of a primary trans- 

13 mission of & television broadcast station licensed by the 

14 Federal Communications Commission, 

15 "<5) Satellite carrier. — The term 'satellite 

16 carrier' means a common carrier that owns or leases a 

17 transponder on a satellite in order to provide the point- 

18 to-multipoint relay of television station signals to nu- 
1B merous receive-only earth stations. 

20 "(6) Secondary transmission- — The term 

21 'secondary transmission' has the meaning given that 

22 term in section 111(0 of this title. 

23 "(7) Subscriber. — The term 'subscriber' means 

24 an individual who receives a secondary transmission 

25 service for. private viewing by means of & satellite 



»Hft 5126 IB 



48' 



245 



18 

1 transmission in accordance with this section and pays a 

2 fee for the service^ directly or indirectly, to the satellite 

3 carrier or to a distributor. In the case of a building 

4 with more than one dwelling unit, each dwelling unit 

5 -which receives secondary transmission service for pri- 

6 vatc viewing by means of a satellite transmission shall 

7 be considered to be a subscriber, whether or not a sep- 

8 arate fee for such service is required for each unit by a 

9 satellite carrier or distributor, 

10 "(8) Superstation. — The term 'superstation* 

1 1 means a television broadcast station licensed by the 

12 Federal Communications Commission that is secondari- 

13 ly transmitted by a satellite carrier for nationwide 

14 distribution, 

15 (3) Chapter 7 of title 17, United States Code, is 

16 amended by adding at the end the following new 

17 section: 

18 "§711, Institution and conclusion of royalty distribution 

19 proceedings 

20 "(a) With respect to proceedings under section 119(b)(4) 

21 concerning the distribution of royalty fees, the Register of 

22 Copyrights shall, upon determination that a controversy 

23 exists concerning such distribution, cause to be published in 

24 the Federal Register notice of commencement of proceedings 

25 under this chapter. Following publication of such notice, the 

mSk size m 
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1 Register shall initiate proceedings without delay to determine 

2 the distribution of any amount of royalty fees in controversy, 

3 The Register shall render a final decision in any such pro- 

4 c ceding within one year From the date of publication of such 

5 notice. 

6 "(b) The Register of Copyrights shall adopt regulations 

7 governing the procedure to be folio-wed in such proceedings. 

8 Except as otherwise provided in this chapter, such regula- 

9 tions shall be subject to the provisions of subchapter U of 

10 chapter 5 and chapter 7 of title 5. 

11 "(c) Every final determination of the Register of Copy- 

12 rights under this section shall be published in the Federal 

13 Register, It shall state in detail the criteria that the Register 

14 determined to be applicable to the particular proceeding, the 

15 facts Found to be relevant to the determination in that pro- 

16 ceeding, and the specific reasons for the determination.". 

IV (4) The table of sections for chapter 1 of title 17, United 

18 States Code, is amended by adding at the end the following 

19 new item: 

"I 19, Limitations on cxclush' rights: Secondary transmissions of supers tot ions tot 
private vit ,injj/\ 

20 (5) The table of sections for chapter 7 of title 17, United 

21 States Code, is amended by adding at the end the following 

22 new item: 

fi ll 1. Institution and conclusion of royalty distribution proceedings/". 
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SEC. S. EFFECTIVE DATE. 

This Act and the amendments made by this Act take 
effect on January 1, 1987, except that the authority of the 
Register of Copyright" to net rates pursuant to the amend- 
ments made by this Act takes effect upon the date of the 
enactment of this Act. 
SEC. 4. TERMINATION. 

This Act and the amendments made by this Act cease to 
be effective on December 31, 1994. 
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99th CONGRESS If T^fc Ef CTO 
2d Session Jtl.. IV. OO # j£ 

To amend title 17, United States Code, relating to copyrights, to provide for the 
temporary compulsory licensing* ot the secondary transmission by satellite 
carriers of superstationa for private viewing fay earth station owners* 



IN THE HOUSE OF UEPKESENTATIVES 

September 22, 1986 
Mr, Ka&tbhmbieb (for himself, Mr. Synab, Mr. WI&TH, Mr. Boucheb, and Mr, 
Moo bhead) introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 



A BILL. 

To amend title 17, United States Code, relating 1 to copyrights, 
to provide for the temporary compulsory licensing of the 
secondary transmission by satellite carriers of superstations 
for private viewing by earth station owners. 

1 Be it enacted by the Senate and House of Repre&enta- 

2 tives of the United States of America in Congress assembled^ 

3 SECTION 1- SHORT TITLE. 

4 This Act may be cited as the "Satellite Home Viewer 

5 Act of 1986"- 

6 SEC. 2. AMENDMENTS TO TITLE 17, UNITED STATES CODE. 

7 Title 17, United {States Code, is amended as follows; 

8 (1) Section 111 is amended — 
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(A) in Bubaection (a) — 

(i) in clause (3) by striking "or" at the 

end; 

(ii) by redesignating clause <4) as clause 
(5); and 

(iii) by inserting the following after 
clause (3): 

"(4) the secondary transmission is made by a sat- 
ellite carrier for private viewing pursuant to a compul- 
sory license under section 119; or"; and 

(B) in subsection (d)(2)(A) by inserting before 
"Such statement" the following: 

"In determining the total number of subscribers 
and the gross amounts paid to the cable system 
for the basic service of providing secondary trans- 
missions of primary broadcast transmitters, the 
system shall not include subscribers and amounts 
collected from subscribers receiving secondary 
transmissions for private viewing pursuant to 
section 119." 

(2) Chapter 1 of title 17, United States Code, is 
amended by adding at the end the following new 
section: 
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1 "§ 119* Limitations on exclusive rights: Secondary trans- 

2 missions of superstations for private viewing 

3 "(a) Secondary Transmissions by Satellite 

4 Carriers* — 

5 "(1) Subject to the provisions of clauses (2), (3), 

6 and (4) of this Subsection, secondary transmissions of a 

7 primary transmission made by a superstation and em- 

8 bodying a performance or display of a work shall be 

9 subject to compulsory licensing if the secondary trans- 

10 mission is made by a satellite carrier to the public for 

11 private viewing, and the carrier makes a direct charge 

12 for such retransmission service to each subscriber re- 

13 ceiving the secondary transmission or to a distributor 

14 that has contracted with the carrier for direct or indi- 

15 rect delivery of the secondary transmission to the 

16 public for private viewing. 

17 "(2) Notwithstanding the provisions of clause (1) 

18 of this subsection, the willful or repeated secondary 

19 transmission to the public by a ^ate^ite carrier of a pri- 

20 mary transmission made by a superstation and embody- 

21 ing a performance or display of a work is actionable as 

22 an act of infringement under section 501, and is fully 

23 subject to the remedies provided by sections 502 

24 through 506 and 509, where the satellite carrier has 

25 not deposited the statement of account and royalty fee 

26 required by subsection (b). 
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"(3) Notwithstanding the provisions of clauae (1) 
of this subsection, the secondary transmission to the 
public by a satellite carrier of a primary transmission 
made by a superstation and embodying a performance 
or display of a work is actionable as an act of infringe- 
ment under section 501, and is fully subject to the 
remedies provided by aectionB 502 through 506 and 
sections 509 and 510, if the content of the particular 
program in which the performance or display is em- 
bodied, or any commercial advertising or Btation an- 
nouncement transmitted by the primary transmitter 
during, or immediately before or after, the transmission 
of such program, is in any way willfully altered by the 
satellite carrier through changes, deletions, or addi- 
tions, or is combined with programming from any other 
broadcast signal. 

"(4) Notwithstanding the provisions of clause (1) 
of this subsection, the willful or repeated secondary 
tr ansmis sion to the public by a satellite carrier of a pri- 
mary transmission made by a superstation and embody- 
ing a performance or display of a work is actionable as 
an act of infringement under section 501, and !b fully 
subject to the remedies provided by sections 502 
through 506 and 509, if the satellite carrier discrimi- 
nates against a distributor in a manner which violates 
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1 the Communications Act of 1934 or rules issued by the 

2 Federal Communications Commission with respect to 

3 discrimination. 

4 "(b) COMPULSOBT LiCKNSE FOB SECONDARY TbANS" 

5 mission a Fob Private "Viewing, — 

6 "(1) A satellite carrier whose secondary trans mis- 

7 sions are subject to compulsory licensing under subsec- 

8 tion (a) shall, on a semiannual basis, deposit with the 

9 Register of Copyrights, in accordance with require- 

10 ments that the Register shall, after consultation 

11 with the Copyright Royalty Tribunal, prescribe by 

12 regulation — 

13 "(A) a statement of account, covering the 

14 preceding 6-month period, specifying the names 

15 and locations of all superstations whose signals 

16 were transmitted, at any time during that period, 

17 to subscribers for private viewing as described in 

18 subsection (a)(1), the total number of subscribers 

19 that received such transmissions, and such other 

20 data as the Register of Copyrights may, after con- 

2 1 sultation with the Copyright Royalty Tribunal, 

22 from time to time prescribe by regulation; and 

23 "(B) a royalty fee for that 6-month period, 

24 computed by multiplying the number of subscribe 
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1 era receiving each secondary transmission during 

2 each calendar month by 12 cents. 

3 **{2) The Register of Copyrights shall receive all 

4 fees deposited wider this section and, after deducting 

5 the reasonable costs incurred by the Copyright Office 

6 under this section (other than the costs deducted under 

7 clause (4)), shall deposit the balance in the Treasury of 

8 the United States* in such manner &s the Secretary of 

9 the Treasury directs. All funds held by the Secretary 

10 of the Treasury shall be invested in interest-b earing 

11 United States securities for later distribution with in- 

12 terest by the Copyright Royalty Tribunal as provided 

13 by this title. 

14 "(3) The royalty fees deposited under clause (2) 

15 shall, in accordance with the procedures provided by 

16 clause (4), be distributed to those copyright owners 

17 whose works were included in a secondary tranamis- 

18 sion foT private viewing made by a satellite carrier 

19 during the applicable 6-month accounting period and 

20 wbo file a claim with the Copyright Royalty Tribunal 

21 under clause (4)- 

22 "(4) The royalty fees deposited under clause (2) 

23 shall be distributed in accordance with the following 
94 procedures: 
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1 "(A) During the month of July in each year, 

2 each person claiming to be entitled to compulsory 

3 license fees for secondary transmissions for private 

4 viewing shall file a claim with the Copyright Roy- 

5 alty Tribunal, in accordance with requirements 

6 that the Tribunal ahbll prescribe by regulation. 

7 Notwithstanding any provision of the antitrust 

8 laws, (or purposes of this clause any claimants 

9 may agree among themselves as to the propor- 

10 tionate division of compulsory licensing fees 

11 among them, may lump their claims together and 

12 file them jointly or as a single claim, vr may des- 

13 ignate a common agent to receive payr^out on 

14 their behalf. 

15 "(B) After the first day of August of each 

16 year, the Copyright Royalty Tribunal shall deter- 

17 mine whether there exists a controversy concern- 
13 ing the distribution of royalty fees. If the Tribunal 

19 determines that no such controversy exists, the 

20 Tribunal shall, after deducting reasonable adminis- 

21 trative costs under this clause, distribute such fees 

22 to the copyright owners entitled to receive them, 

23 or to their designated agents. If the Tribunal finds 

24 the existence of a controversy, the Tribunal shall, 

25 pursuant to chapter 8 of this title, conduct a pro- 
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1 eeeding to determine the distribution of royalty 

2 fees. 

3 "(C) During the pendency of any proceeding 

4 under this subsection, the Copyright Royalty Tri- 

5 burial shall withhold from distribution an amount 

6 sufficient to satisfy all claims with respect to 

7 which a controversy exists, but shall have discre- 

8 tion to proceed to distribute any amounts that are 

9 not "ft controversy. 

10 "(c) Detebmination of Royalty Fe.es. — 

11 "(1) Methods foe determining eoyalty 

12 fees. — The rate of the royalty fee payable under sub- 

13 section (b)(1)(B) shall be effective until December 31, 

14 1990, unless a royalty fee is established under clause 

15 (2) or (3) of this subsection. After that date, the fee 

16 shall be determined either in accordance with the vol- 

17 untary negotiation procedure specified in clause (2) of 
IS this subsection or in accordance with the compulsory 

19 arbitration procedure specified in clauses (3) and (4) of 

20 this subsection. 

21 "(2) Fee set by voluntary negotiation. — 

22 "(A) On or before July 1, 1989, the Copy- 

23 right Royalty Tribunal shall cause notice to be 

24 published in the Federal Register of the initiation 

25 of voluntary negotiation proceedings for the pur- 
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pose of determining the royalty fee to be paid by 
satellite carriers under subsection (b)(1)(B) of this 
section. 

"(B) Satellite carriers, distributors, and copy- 
right owners entitled to royalty fees under this 
section shall negotiate in good faith in an effort to 
reach a voluntary agreement or voluntary agree- 
ments for the payment of royalty fees. Notwith- 
standing any provision of the antitrust laws, any 
such satellite carriers, distributors, and copyright 
owners may at any time negotiate and agree to 
the royalty fee, and may designate common 
agents to negotiate, agree to, or pay such fees. If 
the parties fail to identify common- agents, the 
Copyright Royalty Tribunal shall do so, after re- 
questing recommendations from the parties to the 
negotiation proceeding. The parties to each 
negotiation proceeding shall bear the entire cost 
thereof. 

"(C) Voluntary agreements negotiated at any 
time in accordance with this clause shall be bind- 
ing upon all satellite carriers, distributors, and 
copyright owners that are parties thereto. Copies 
of such agreements shall be Hied with the Copy- 
right Office within thirty days after execution in 
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accordance with regulations that the Register of 
Copyrights shall prescribe. 

"(D) The obligation to pay the royalty fees 
established under a voluntary agreement which 
has been filed with the Ccpyright Office in ac- 
cordance with this clause shall become effective 
on the dnte specified in the agreement, and shall 
remain in effect until December 31, 1994. 
"(3) Fee set by compulsoby arbitration. — 

"(A) On or before December 31, 1989, the 
Copyright Royalty Tribunal shall cause notice to 
be published in the Federal Register of 1'ie initi- 
ation of arbitration proceedings for the purpose of 
determining a reasonable royalty fee to be paid 
under subsection (b)(1)(B) of this section by satel- 
lite carriers who are not parties to a voluntary 
agreement filed with the Copyright Office in ac- 
cordance with clause (2) of this subsection. Such 
notice shall include the names and qualifications 
of potential arbitrators chosen by the Tribunal 
from a list of available arbitrators obtained from 
the American Arbitration Association or such 
similar organization as the Tribunal shall select. 

"(B) Not later than ten days after publication 
of the notice initiating an arbitration proceeding, 
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1 and in accordance with proceduias to be specified 

2 by the Copyright Royalty Tribunal, one arbitrator 

3 shall be selected from the published list by copy- 

4 right owners who claim to be entitled to royalty 

5 fees under subsection (b)(4) of this section and 

6 who arc not party to a voluntary agreement filed 

7 with the Copyright Office in accordance with 

8 clause (2) of this subsection, and one arbitrator 

9 shall be selected from the published list by satel- 

10 lite carriers and distributors who are not parties 

11 to such a voluntary agreement- The two arbitra- 

12 tors so selected shall, within ten days after their 

13 selection, choose a third arbitrator from the same 

14 list, who shall serve as chairperson of the arbitra- 

15 tors* If either group fails to agree upon the selec- 

16 tion of an arbitrator, or if the arbitrators selected 

17 by such groups fails to agree upon the selection of 

18 a chairperson, the Copyright Royalty Tribunal 

19 shall promptly select the arbitrator or chairperson, 

20 respectively- The arbitrators selected under this 

21 paragraph shall constitute an Arbitration Panel. 

22 "(C) The Arbitration Panel shall conduct an 

23 arbitration proceeding in accordance with such 

24 , procedures as it may adopt. The Panel shall act 

25 on the basis of a fully documented written record. 
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Any copyright owner who claims to be entitled to 
royalty fees under subsection (b)(4) of this section, 
any satellite carrier, and any distributor, who is 
not party to a voluntary agreement fded with the 
Copyright Office in accordance with clause (2) of 
this subsection, may submit relevant information 
and proposals to the Panel. The parties to Mic 
proceeding shall bear the entire cost thereof in 
such manner and proportion as the Panel shall 
direct. 

"(D) In determining royalty fees under this 
clause, the Arbitration Panel shall consider the 
approximate average cost to a cable sj'stem for 
the right to secondarily transmit to the public a 
primary transmission made by a broadcast station, 
the fee established under any voluntary agreement 
filed with the Copyright Office in accordance with 
clause (2) of this subsection, and the last fee pro- 
posed by the parties, before proceedings under 
this clause, for the secondary transmission of su- 
perstations for private viewing. The fee shall also 
be calculated to achieve the following objectives: 
"(i) To maximize the availabilitj' of cre- 
ative works to the public. 
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1 "(ii) To afford the copyright owner a 

2 fair return for his or her creative wort and 

3 th« copyright user a fair income under exist- 

4 ing economic conditions. 

5 "(iii) To reflect the relative roles of the 

6 copyright owner and the copyright user in 

7 the product made available to the public with 

8 respect to relative creative contribution, 

9 technological contribution, capital invest- 

10 ment t cost, risk, and contribution to the 

11 opening of new markets for creative expres- 

12 sion and media for their communication. 

13 *'(iv) To minimize any disruptive impact 

14 on the structure of the industries involved 

15 and on generally prevailing industry 

16 practices. 

\1 "(E) Not later than sixty days after publica- 

18 tion of the notice initiating an arbitration proceed- 

19 ing, the Arbitration Panel shall report to the 

20 Copyright Royalty Tribunal its determination con- 

21 cerning the royalty fee. Such report shall be ac- 

22 companied by the written record, and snail set 

23 forth the facts that the Board found relevant to its 

24 determination and the reasons why its determina- 
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tion is consistent with the criteria set forth in 
paragraph (T>) of this clause. 

"(F) Within 60 days after receiving the 
report of the Arbitration Panel under paragraph 
(B) of this clause, the Copyright Royalty Tribunal 
shall adopt or reject the determination of the 
Panel. The Tribunal shall adopt the determination 
of the Panel unless the Tribunal finds that the de- 
termination is clearly inconsistent with the criteria 
set forth in paragraph (D) of this clause. If the 
Tribunal rejects the determination of the Panel, 
the Tribunal shall, before the end of that 60-day 
period, and after full examination of the record 
created in the arbitration proceeding, issue an 
order, consistent with tlu. criteria set forth in 
paragraph (D) of this clause, setting the royalty 
fee under this clause. The Tribunal shall cause to 
be published in the Federal Register the determi- 
nation of the Panel, and the decision of the Tribu- 
nal with respect to the determination (including 
any order issued under the preceding sentence). 
The Tribunal shall also publicize such determina- 
tion and decision in such other manner as the Tri- 
bunal considers appropriate. The Tribunal shall 
also make the report of the Arbitration Panel and 
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1 the accompanying record available for public 

2 inspection and copying. 

3 * '(G) The obligation to pay the royalty foe 

4 established under a determination of the Arbitra- 

5 tion Panel which ia confirmed by the Copyright 

6 Royalty Tribunal accordance with this clause, 

7 or established by any order issued under para- 

8 graph (F) of this clause, shall become effective on 

9 tbe date when the decision of the Tribunal is pub- 

10 Hshed in the Federal Register under paragraph 

11 (F) of this clause, and shall remain in effect until 

12 modified in accordance with clause (4) of this sub- 

13 section, or until December 31, 1994. 

14 "(H) The royalty fee adopted or ordered 

15 under paragraph (F) of this clause shall be binding 

16 on all satellite carriers, distributors, and copyright 

17 owners, who are not party to a voluntary agree- 

18 ment filed with the Copyright Office under clause 

19 (2) of this subsection. 

20 "(4) JtroiciAL eeview. — Any decision of the 

21 Copyright Royalty Tribunal under clause (3) of this 

22 subsection with respect to a determination of the Arbi~ 

23 tration Panel may be appealed, by any aggrieved party 

24 who would be bound by the determination, to tbe 

25 United States Court of Appeals for the District of Co- 
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lumbia Circuit, within thirty days after the publication 
of the decision in the Federal Register. The pendency 
of an appeal under this clause shall not relieve satellite 
carriers of the obligation under subsection (b)(1) of this 
section to deposit the statement of account and royalty 
fees specified in that subsection. The court shall have 
jurisdiction to modify or vacate a decision of the Tribu- 
nal only if it finds, on the basis of the record before the 
Tribunal and the statutory criteria set forth in clause 
(3)(I>) of this subsection, that the Arbitration Panel or 
the Tribunal acted in an arbitrary manner. Tf the court 
modifies the decision of the Tribunal, the court shall 
have jurisdiction to enter its own determination with 
respect to royalty fees, to order the repayment of any 
excess fees deposited under subsection (b)(1)(B) of this 
section, and to order the payment of any underpaid 
fees, and the interest pertaining respectively thereto, in 
accordance with its final judgment. The court may fur- 
ther vacate the decision of the Tribunal and remand 
the case for arbitration proceedings in accordance with 
clause (3) of this subsection. 
"(d) Definitions. — As used in this section — 

"(1) Antitbubt laws. — The term 'antitrust 
laws' has the meaning given that term in subsection (a) 
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of the first section of the Clayton Act {15 ILS*C* 



2 12(a)). 

3 "(2) Distributor, — The term 'distributor' 

4 means an entity which contracts to distribute second- 

5 ary transmissions from a satellite carrier and, either as 

6 a single channel or in a package with other program- 

7 ming, provides the secondary transmission either di- 

8 rectly to individual subscribers for private viewing or 

9 indirectly through other program distribution entities. 

10 "(3) Independent station, — The term 'inde- 

11 pendent station' has the meaning given that term in 

12 section 111(0 of this title, 

13 "(4) Primary transmission* — The term 'pr^ 

14 mary transmission' has the meaning given that term in 

15 section 111(f) of this title. 

16 "(5) Private viewing* — The term 'private 

17 viewing' means the viewing, for private use in an indi- 

18 vidual's dwelling unit by means of equipment which is 

19 operated by such individual, of a secondary trans mis - 

20 sion delivered by a satellite carrier of a primary trans- 

21 mission of a television station licensed by the Federal 

22 Communications Commission. 

23 lf (6) Satellite cabhier, — The term 'satellite 

24 carrier' means a common carrier that is licensed by the 

25 Federal Communications Commission to establish and 
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operate a channel of communications for point-to-multi- 
point distribution of television station signals, and that 
owns or leases a transponder on a satellite in order to 
provide such point-to-multipoint distribution. 

"(7) Secondaby tbansmission. — The term 
'secondary transmission' has the meaning given that 
term in section 111(0 of this title. 

"(8) Subscriber. — The term 'subscriber* means 
an individual who receives a secondary transmission 
service for private viewing by means of a secondary 
transmission from a satellite carrier and pays a fee for 
the service, directly or indirectly, to the satellite carri- 
er or to a distributor. 

"(9) Supebstation. — The term 'superstation* 
means an independent station licensed by the Federal 
Communications Commission that — 

"(A) was secondarily transmitted by a satel- 
lite carrier for nationwide distribution on June 1, 
1986, or 

"(B) is secondarily transmitted by a satellite 
carrier and is then secondarily transmitted by 
cable systems serving, in the aggregate, not less 
than 10 percent of all cable television subscribers, 
as reflected in the most current statements of ac- 
count deposited by cable systems with the Regis- 
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1 ter of Copyrights in accordance with section 

2 111(d)(2)(A) of this title.", 

3 (3) Section 801(b)(3) of title 17, United States 

4 Code, is amended by striking "and 116" and inserting 

5 4 \ 116, and 119(b)". 

6 (4) Section 804(d) of title 17, United States Code, 

7 13 amended by striking -4 section3 111 or 116" and in- 

8 serting "section 111, 116, or 119". 

9 (5) The table of sections for chapter 1 of title 17, 

10 United States Code, is amended by adding at the end 

11 the following new item: 

''119, Limitations on exclusive righ(s: Secondary transm! 3310ns of superstations for 
private viewing/'. 

12 SEC. 3- EFFECTIVE DATE. 

13 This Act and the amendments made by this Act take 



14 effect on January 1, 1987, except that the authority of the 

15 Copyright Royalty Tribunal to set rates pursuant to the 

16 amendments made by this Act takes effect upon the date of 

17 the enactment of this Act, 

18 SEC, 4, TERMINATION. 

19 Thi3 Act and the amendments made by this Act cease to 

20 be effective on December 81, 1994, 

O 
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APPENDIX II 

Materials Relating to Low Power Television /Copy right 



99th Congress 
2d. Session 



HOUSE OF REPRESENTATIVES 



Report 
99-615 



AMENDING TITLE 17, UNITED STATES CODE. TO CLARIFY THE DEFINITION 
OF THE LOCAL SERVICE AREA OF A PRIMARY TRANSMITTER IN THE 
CASE OF A LOW POWER TELEVISION STATION 



June 3, 1986. — Committed to the Committee on the Whole House on the State of 

the Union and ordered to be printed 



Mr. Kastenmeier, from the Committee on the Judiciary, 

submitted the following 

REPORT 
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[To accompany H.R 3108] 
[Including cost estimate of the Congressional Budget Office] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3108) to amend title 17, United States Code, to clarify the def- 
inition of the local service area of a primary transmitter in the 
case of a low power television station, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

Purpose op the Legislation 

The purpose of the legislation is to clarify any ambiguity that 
might exist in current copyright law regarding the classification of 
cable systems' retransmission of low power television (LPTV) sig- 
nals for purposes of calculating copyright royalty payments and ob- 
ligations under Section 111(c) of the Copyright Act. This clarifica- 
tion makes clear that a cable system's retransmission of such a 
signal within the defined local service area of the low power televi- 
sion station constitutes retransmission of a "local signal", for 
which no royalty payment is required* In so doing, the proposed 
legislation conforms with the current policy of the Copyright Office 
of the United States* 

Background 

The Copyright Act of 1976 — in 17 U.S.C. 111(c) — establishes a 
compulsory licensing mechanism under which cable systems may 
make secondary transmissions of copyrighted works. This compul- 
sory license is subject to various conditions, including the require- 
ments that cable systems file Stat^jnents of Account semi-annually 

60-239 0 <J 7 J. 
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and pay copyright statutory royalty fees in accordance with section 
lll(dX2) and as actuated by the Copyright Royalty Tribunal pursu- 
ant to section 801(b)(2)- 

Six years after the enactment of section 111, the Federal Com- 
munications Commission (FCC) authorized the establishment of low 
power television stations entitled to originate programming, 1 In de- 
scribing this new service, the Commission noted the rapid develop- 
ment "of new and competitive technologies designed to deliver en- 
tertainment and information services to the public' 1 and recognized 
that low power television would "permit fuller utilization of the 
broadcast spectrum in service to those ends.*' 2 Since 1982, several 
hundred low power television stations have gone on the air and a 
greater number of construction permits have been granted, Lotter- 
ies for new construction permits are held every month. The FCC is 
expected to grant up to 4,000 of these permits. 3 

The basic function of low power television is to provide local tele- 
vision service in markets (typically in rural communities) that are 
presently underserved by conventional full-power television. "Ulti- 
mately such low power television could serve communities much as 
local radio stations serve such communities today," 4 

As has all too often been the case, rapid and unforeseen techno- 
logical developments occurring subsequent to passage of the 1976 
Copyright Act have rendered its literal terms ambiguous. As aptly 
observed in a recent report issued by the Office of Technology As- 
sessment at the request of this Committee: "Once a relatively slow 
and ponderous process, technological change is now outpacing the 
legal structure that governs the system, and is creating pressures 
on Congress to adjust the law to accommodate these changes-" 5 

Specifically, the status of low power television stations — not in 
existence at the time of the 1976 Copyright Act — under the Act's 
definition of the "local service area of a primary transmitter" has 
been questioned. This definition establishes the demarcation be- 
tween so-called "local" and "distant" signals under the cable com- 
pulsory license. This demarcation is critically important since large 
cable systems, whose semiannual gross receipts exceed $214,000, 
compute their copyright royalties beyond the minimum fee on the 
basis of distant signal carriage (i.e., the "distant signal equivalent" 
formula is applied): 

By contrast, cable systems pay no fee for local retransmission of 
"local signals." The basis for this significantly different treatment 
is found in this Committee's report accompanying the 1976 Act: 



1 See 47 Fed. Reg. 21463 (1982) on recon_ 48 Fed- Reg- 21478 (1983). See also Hearings on Copy- 
right Issues Arising from New Communications Technologies before the House Judiciary Sub- 
comm. on Courts, Civil Liberties and the Administration or Justice* 99th Cong., 1st Sess. (1985) 
[hereinafter referred to as House Hearings] (statement of Ralph Oman, Register of Copyrights). 
Prior to this time, some low power television stations had acted as so-called "translated sta- 
tions* however, they did not originate programming. 

3 47 Fed. Heg. at 21468. 

a House Hearings, supra note 1 (statement of Ralph Oman). 

* 131 Cong. Rec. £3626 (daily ed. July 31, 19B5) (remarks of Robert Vf. Kastenmeier). The FCC 
has aptly observed that "low power service can provide additions to both 'basic 1 service and di- 
versity of service, in furtherance of local service objectives . . "Report and Recommendations 
in the Low Power Inquiry," BC Docket No. 78-53 at 89. September 9 A 1980. 

* See generally. Intellectual Property Rights in an Age of Electronics and Information at 3 
(Office of Technology Assessment 19S6). 
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In setting an initial fee schedule, the Senate bill based 
the royalty fee on a sliding scale related to the gross re- 
ceipts of a cable system for providing the basic retransmis- 
sion service, and rejected a statutory scheme that would 
distinguish between "local" and "distant" signals. The 
Committee determined, however, that there was no evi- 
dence that the retransmission of "local" braodcast signals 
by a cable operator threatens the existing market for copy- 
right program owners- 6 

The Committee's view prevailed in conference and was enacted in 
17 U,aC, 111(c), 

The failure to treat a cable operator's local retransmission of a 
"local" low power television station's signal in the same manner as 
retransmission of a full power station's signal is both illogical and 
contrary to Congress 1 intent as manifested in section 111(c) of the 
1976 Copyright Act- 

The meaning of "local service area of a primary transmission" is 
found in the definitions section of 17 U.S.C, 111(f)- That section pro- 
vides that in the case of a television broadcast station, the "local 
service area of a primary transmitter" comprises the area in which 
such station is entitled to insist upon retransmission of its signal 
by a cable system pursuant to the rules, regulations and reauthor- 
izations of the FCC in effect on April 15, 1976, or in the case of a 
television broadcast station licensed by an appropriate governmen- 
tal authority of Canada or Mexico, the area in which it would be 
entitled to insist upon its signal being retransmitted if it were a 
television broadcast station subject to such rules, regulations, and 
authorizations. The existing statutory definition of local service 
area therefore covers those broadcast services in existence in 1976, 
full-power domestic TV stations, Canadian and Mexican stations, 
and radio stations. Because all full-power domestic stations were 
subject to the 1976 mandatory carriage rules, Congress — as merely 
a convenient way to establish a clear dividing line between "local" 
and "distant" signals — defined the area of local service for copy* 
right purposes in terms of the must-carry area specified in the 
FCC's rules, in effect on April 15, 1976- As noted above, however, 
low power originating television stations were not in existence on 
that date and thus could hardly be subject to the FCC's rules. 

Importantly, the proposed legislation (H.R. 3108) is neither af- 
fected by nor affects the decision of the United States Court of Ap- 
peals for the District of Columbia that present must-carry rules are 
unconstitutional as violative of the First Amendment* 7 In authoriz- 
ing the establishment of low power television originating stations 
in 1982, the FCC declined to accord such stations must-carry 
status. s Should the decision of the Court of Appeals be reversed, 
low power television stations would still not be entitled to manda- 



*H.R. Rep. No. 94-1476, 94th Con?., 2d Seas* 90 (1976)* 

7 See Quincy Cable TV, Inc., V. Federal Communications Commission, 768 T- 2d 1434 (D C Cir. 
1935). Indeed, the Quincy court expressly noted that the must-carry rules m&y continue to serve 
a* "a convenient reference point for determining where local signal ends and a distant signal 
begins* for copyright purposes. Id. at 1454 n» 42. 

*47 Ted. Reff- at 21492. ^ 
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tory carriage, nor would enactment of H.R. 3108 legislatively ac- 
complish such a result. 

In order to insure that low power stations are treated in the 
same manner as full-power domestic and Canadian and Mexican 
signals with respect to when carriage of those signals will be 
"local" and royalty-free and when they will be "distant", it is ac- 
cordingly necessary to clarify the current law. Present day confu- 
sion — even after the clarification of policy by the Copyright 
Office — has created a reluctance on the part of some cable systems 
to carry the programming of LPTV stations without paying pro- 
hibitively hign royalty payments and to thereby risk copyright li- 
ability, however slight that risk might be. Without cable carriage, 
advertisers and copyright owners are reluctant to provide material 
for broadcast on low power television, resulting in negative effects 
on the pool of programming available to such stations. The net 
result is that audiences, especially in rural areas, are deprived of 
local programming offered by these stations. Ultimately, the eco- 
nomic viability of this fledgling broadcast service is threatened. 9 

H.R, 3108 therefore modifies section 111(f) of title IT, United 
States Code, to define specifically the "local service area" of a low 
power television station in a manner such that cable systems will 
know with precision when their carriage of such a station is "local" 
and when it is "distant". For low power stations located outside the 
50 metropolitan statistical areas with the largest populations based 
on the snsus, that area would comprise a radius of 35 miles 

from the low power station's transmitter site. The 35-mile standard 
is used because it was formerly part of the FOC's definition of sp ec- 
ified zone of a television broadcast station. 10 Although low power 
stat~ jxib were previously unprotected by this standard because it 
we applied only to full service broadcast stations, the 35-mile limit 
nonetheless is a convenient measure for the proposed legislative 
change contained in H.R. 3108. As a consequence, a cable system 
located within that area may carry that station's signal as a 
"local" signal without payment of royalties other than the relevant 
minimum fee. In heavily populated areas represented by the top 50 
metropolitan statistical areas, however, the area of local service 
would be reduced to 20 miles. This lesser geographic distance in an 
approximation of the range of a LPTV station within such major 
markets, characterized by the multiplicity of television signals. 

This statutory clarification will remove any remaining copyright 
ambiguities facing cable systems and enable decisions as to wheth- 
er or not to carry low power stations on a local basis to be based on 
what is best for subscribers and the community served- 

The result of this statutory change will be increased program- 
ming possibilities in underserved small communities, promotion of 
localism, the freer flow of information and ideas, more satisfied 
viewers, and a clearer and more consistent copyright law. 
The legislation has engendered no known opposition. 



•See Houm Hearings, supra note 1 {statement of Richard HutchesonX 
"See 47 C.F.R. 76.5 <f). 
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Legislative History 

It was in the waning days of the 98th Congress that the Commit- 
tee first learned of Lack of clarity in existing copyright law as re- 
gards low power television. At that time, several Members of both 
the House and Senate felt that a clarifying amendment could be 
added to an unrelated piece of legislation, and perhaps enacted into 
law before the end of the Congress. This approach, however, would 
not have allowed the Committee — through the Subcommittee on 
Courts, Civil Liberties and the Administration of Justice — to exam- 
ine a particular bill, hold hearings, conduct an open mark-up or 
otherwise follow the normal procedures of either the House or the 
Senate. 

Expressing reluctance to bypass th r % les of the House of Repre- 
sentatives, in September, 1984, the Chairman of the Subcommittee 
(Robert W\ Kastenmeier) contracted his counterpart chairman in 
the Senate, Senator Charles McC. Mathias, Jr, Together, on Octo- 
ber 1, 1985, they wrote to the then-Register of Copyrights, David 
Ladd, asking that administrative action be taken to resolve the 
problem since Congress was scheduled to adjourn within days. In 
the Kastenmeier- Mathias letter, it was observed that under one po- 
tential interpretation of the law, "cable systems would be very re- 
luctant to include low power stations within their complement of 
local services on a 'may-carry' basis, which in turn would seriously 
damage the development or viability of low power television," 1 * 
Practically speaking, a low power television signal is not powerful 
enough to be designated a "distant signal" since its maximum 
range is only 10 to 20 mixes. The Kastenmeier- Mathias letter con- 
cluded that in the 99th Congress, any ambiguity in existing law 
would be clarified by a technical amendment. 12 

On October 12, 1984, the Copyiight Office expeditiously respond- 
ed by holding a public hearing on the matter. After receiving 
public comment through October 22, 1984, the Office determined 
that it would henceforth not question the determination of a cable 
system that a low power television signal carried by that cable 
system is a local signal and therefore exempt from the royalty fee. 
By way of a letter dated November 29, 1984, to Chairman Kasten- 
meier from General Counsel Dorothy Schrader, the Office expressly 
stated: 

* * * that the status of low power television signals under 
the cable compulsory license is ambiguous. Accordingly, in 
examining cable Statements of Account, the Copyright 
Office will not question the determination by a cable 
system that a low power station's signal is ''local" within 
an area approximating the normal coverage zone of such 
station. 13 
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1 1 A copy of the Kaatenmeier-Mathias letter la attached as Appendix 1. The Interpretation re- 
ferred to was based on the following argument: "Since the definition of "local service area of a 
primary transmitter" was specifically tied to the transmitter's ability to insist on mandatory 
carriage under the rules of the FCC Ln effect on April 16. 1976, and low power television stations 
did not have the right to insist upon such carriage under those rulea t low-power television sta- 
tions did not have a "local service area" and must, therefore, be " distant signals". While not 
without some theoretical attractiveness, this argument defied reality. 

■■Id. 

1 ' A copy of the Schrader letter is attached as Appendix H- 
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The Copyright Office further expressed its support for legislative 
clarification of the statutory ambiguity by a technical amendment 
to the Copyright Act. 14 

The legislation embodied in H.R, 3108 accomplishes this objec- 
tive. H,R, 3108 was introduced on July 30, 1984, after drafting dis- 
cussions were held with the low power television industry and the 
Copyright Office as well as representatives of the cable television 
industry, broadcasters and the motion picture industry, 15 Compan- 
ion legislation has been introduced in the Senate by Senator Ma- 
th i as in the form of S. 1526- 

On November 20, 1985, a hearing was held by the Subcommittee 
on Courts, Civil Liberties and the Administration of Justice on 
Copyright Issues arising from New Communications Technologies. 
H.R, 3108 was on the table. Testimony was received from Ralph 
Oman (Register of Copyrights); Richard Hutcheson (Community 
Broadcasters Association); and Rick Brown (Society for Private and 
Commercial Earth Stations (SPACE)). 

On January 22, 1986, H.R. 3108 was reported favorably by voice 
vote to the full Committee by the Subcommittee. 

On May 6, 1986, H.R. 3108 was considered by the Committee and, 
a quorum of members being present, ordered favorably reported by 
voice vote to the full House. 

Sectional, Analysis 

H.R. 3108 is a one section bilL It adds a new sentence to the 
fourth paragraph of section 11 1(0 of title 17, United States Code, 
relating to the definition of local service area. 

In principal part, section 111(f) currently provides that: 

The "local service area of primary transmitter,'* in the 
case of a television broadcast station, comprises the area in 
which such station is entitled to insist upon its signal 
being retransmitted by a cable system pursuant to the 
rules, regulations and authorizations of the Federal Com- 
munications Commission in effect on April 25, 1978 * * *. 

H.R. 3108 adds language clarifying that in the case of a low 
power television station, as defined by the rules and regulations of 
the Federal Communications Commission, the "local service area of 
a primary transmitter" includes the geographic area within 35 
miles of the transmitter site, except that in the case of such a sta- 
tion being located in a metropolitan statistical area which has one 
of the 50 largest populations of all standard metropolitan statistical 
areas — based on the 1980 decennial census taken by the Secretary 
of Commerce — the number of miles shall be 20 miles. 

Oversight Findings 

""^e Committee makes the oversight findings found in this report 
i respect to this legislation. 



*Md. 

* * H.R. 3108 is co-sponsored by Representatives Boucher, M&rLenee* Hubbard, Leach, MacKay, 
Grotberg, Mazzoli, Morrison Cof Conn.), Moorhead, Herman, Hyde, DeWme, and Coble. 
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In regard to clause 2(aX3XD) of rule XI of the Rules of the House 
of Representatives, no oversight findings have been submitted to 
tine Committee by the Committee on Government Operations. 

New Budget Authority 

In regard to clause 2(1X3XB) of rule XI of the Rules of the House 
of Representatives, the bill creates no new budget authority on in- 
creased tax expenditures for the Federal government. 

Inflationary Impact Statement 

Pursuant to clause 2(1X4) of rule XI of the Rules of the House of 
Representatives, the Committee feels that the bill will have no 
foreseeable inflationary impact on prices or costs in the operation 
of the national economy. 

Federal Advisory Committee Act of 1972 

The Committee finds that this legislation does not create any 
new advisory committees within the meaning of the Federal Advi- 
sory Committee Act of 1972. 

Cost Estimate 

In regard to clause 7 of rule XIII of the Rules of the House of 
Representatives, the Committee agrees with the cost estimate of 
the Congressional Budget Office. 

U.S. Congress, 
Congressional Budget Office, 

Washington, DC, May 8 3 1986. 

Hon. Peter W. Rodino, Jr., 

Chairman, Committee on the Judiciary, House of Representatives, 
Raybum House Office Building, Washington, DC 
Dear Mr. Chairman: The Congressional Budget Office has re- 
viewed H.R. 3108, a bill to amend title 17 of the United States 
Code, to clarify the definition of the local service area of a primary 
transmitter in the case of a low power television station, as ordered 
reported by the House Committee on the Judiciary, May 6, 1986. 
We estimate that enactment of this bill would result in no addi- 
tional costs to the federal gover^Tra*mt or to state or local govern- 
ments. 

H.R. 3108 would specifically add low power television (LPTV) sta- 
tions to the more general definition of the local service areas of tel- 
evision stations in the copyright law. (LPTV stations did not exist 
at the time the Statute was first written in 1976.) 

This bill would codify the existing practices of the Copyright 
Office in calculating copyright royalty payments. Based on infor- 
mation from the Federal Communications Commission and the 
Copyright Office of the Library of Congress, CBO estimates that it 
will not affect the federal budget or the budgets of state or local 
governments. 
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If you wish further details on this estimate, we will be pleased to 
provide them. 

With beet wishes, 
Sincerely, 

Rudolph G. Penner, 

Director. 

Committee Vote 

H-R. 3108 was reported favorably by voice vote, no objection 
being heard, and a quorum of Members being present. 

Appendix I 

TJ.S. House of Representatives, 

Committee on the Judiciary, 
Washington* DC, October 1, 1984. 

Hon. David Ladd, 

Register of Copyrights, Washington, DC. 

Dear Mr. Ladd: We are writing to you in reference to provisions 
of section 111 of the Copyright Act and its potential effect on the 
carriage by cable systems of local signals of low power television. 
As you know, provisions of section 111 which define and distin- 
guish "local" carriage and "distant" carriage were considered by 
Congress and the rules formulated prior to the introduction of low 
power service by the Federal Communications Commission. The 
distinction between "distant" and "local" is important because in 
most instances the royalty is computed on the basis of distant car- 
riage. 

It is our understanding that the Copyright Office may feel con- 
strained by certain language in section 111 to classify the cable car- 
riage of purely local low power television station signals as "dis- 
tant" signals due to the fact that the Office might conclude that a 
signal must be subject to the FCC's must-carry rules before it could 
be considered local. This conclusion, of course, would result in car- 
riage of these signals generating the same copyright liability as if 
they were "distant," thereby sukgecting cable systems to the pay- 
ment of significant royalties. Under such circumstances, we are in- 
formed that cable systems would be very reluctant to include low 
power stations within their complement of local services on a 
'may-carry'* basis, which in turn would seriously damage the de- 
velopment and viability of low power television. 

During the time that Congress was considering how section 111 
should operate, all local television signals were subject to must- 
carry treatment and inclusion into the Statute of a reference to 
FCC must-carry rules merely provided a convenient way to estab- 
lish a clear dividing line between the "local" signals and the "dis- 
tant" signals. The recent introduction of may-carry local low power 
signals was not contemplated at the time of passage of the Copy- 
right Act of 1976, but Congress' intention was clear in wanting to 
distinguish between signals that were truly local and others that 
would be classified as distant. This was made manifest when, 
during consideration by the House of the Senate-passed bill, an 
amendment was added to mandate royalties for the carriage of sig- 
nals when they were carried beyond the local coverage area of the 
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station. Congress concluded that there would be no harm to copy- 
right holders from auch local carriage. 

At a time in the near future, we intend to ensure that any ambi- 
guity in the law is clarified by a technical amendment. Unfortu- 
nately, with a crowded legislative calendar and only a few daya left 
in the 98th Congress, such an amendment is unlikely to occur this 
year. We believe, however, that an interim indication from the 
Copyright Office resolving any ambiguities in a manner to effectu- 
ate original intent can serve as a temporary solution to the prob- 
lem. 

Such an effort by the Copyright Office to resolve this problem 
will have our whole-hearted support* It will also be supported by 
Honorable Majority Leader Jim Wright and Senator Lloyd Bent- 
sen, who have expressed personal interest in this issue. 

Accordingly, we request you to consider the questions raised by 
this letter, and ask that you keep us apprised of your progress and 
any problems that might arise* if there is any way that we or our 
staffs can assist in this endeavor, please let us know* 
In advance, thank you for your time and consideration* 
Sincerely, 

Robert W. Kastenmeier, 
Chairman, Subcommittee on Courts, 

Civil Liberties and the 
Administration of Justice. 
Charles McC. Mathias, Jr., 
Chairman, Subcommittee on Patents, 

Copyrights and Trademarks. 

Appendix II 

November 29, 1984. 

Hon. Robert W. Kastenmeier, 

Chairman* Subcommittee on Courts, Civil Liberties and the Admin- 
istration of Justice, Raybum House Office Building, Washing- 
ton, DC 

Dear Mr, Kastenmeier: On October 1, 1984 you wrote to David 
Ladd, Register of Copyrights expressing certain views about the 
status of low power television (LPTV) signals under the cable com- 
pulsory license of 17 U.S.C. section 111. The Copyright Office held a 
public hearing on October 12, 1984 and received public comment 
through October 22, 1984. Your letter was made a part of the 
record of this proceeding. 

The record discloses that owners of copyright, except for the Na- 
tional Association of Broadcasters, argued that under the Copy- 
right Act definition of "local serv^e area of a primary transmit- 
ter," the signal of an LPTV station must be classified as "distant" 
since the distinction between "local" and "distant" signals is frozen 
as of April 15, 1976 and LPTV stations have never been accorded 
"must-carry" status* Representatives of LPTV stations and cable 
system operators argued for a contrary interpretation of the Act. 
They argued that the Copyright Act's reference to the Federal 
Communications Commission's April 15, 1976 "must-carry" rules as 
the demarcation between "local "nd "distant" signals was funda- 
mentally based on geographic considerations, and the FCC's rules 
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I merely provided a convenient method of describing the geographic 

I limits of local signals. Some members of the public advanced an al- 

I ternative argument for classifying LPTV signals as "local/' They 

I asserted that LPTV stations should be viewed as "deregulated 

I translator stations." Translator stations did exist on April 15, 1976 

I and were covered by the "must-carry" rules* 

I After reviewing the Copyright Act and its legislative history in 

I connection with the divergent views expressed on the public record, 

■ including your letter of October 1, 1984, the Copyright Office has 
I concluded that the status of low power television signals under the 
I cable compulsory license is ambiguous. Accordingly, in examining 
I cable Statements of Account, the Copyright Office will not question 
I the determination by a cable system that a low power station's 
I signal is "local" within an area approximating the normal cover- 
I age zone of such station. 

I A Notice of this policy decision was published in the Federal Reg- 

■ ister on November 28. 1984 at volume 49, pages 46829*31. A photo- 
J copy of the Notice is enclosed. 

I In your letter of October 1, 1984, you expressed the intention to 

I clarify any ambiguity in the law by a technical amendment of the 

I Copyright Act* The Copyright Office recommends such an amend- 

I ment We would be pleased to submit draft language, at your re- 

I quest. 

I Sincerely yours, 

I Dorothy Schrader, 

I General Counsel. 

I Enclosure: Notice of LPTV policy decision. 

I [Docket RM 84-4] 

I Cable Compulsory License; Policy Decision Concerning Status 

I of Low Power Television Stations 

I Agency: Copyright Office, Library of Congress. 

I Action: Notice of policy decision. 

■ Effective date: November 28, 1984, 

■ 1. BACKGROUND 

I Section 111(c) of the Copyright Act of 1976- title 17 of the United 

I States Code, establishes a compulsory licensing system under which 

I cable systems may make secondary transmissions of copyrighted 

I works. This compulsory license is subject to various conditions, in- 

I eluding the requirements that cable systems file Statements of Ac- 

I count semi-annually and pay statutory royalty fees in accordance 

■ with section lll(dX2) and as adjusted by the Copyright Royalty Tri- 
I bunal in accordance with section 80lCbX2). 

I Six years after the enactment of Section 111, the Federal Com- 

I munications Commission (FCC) authorized the establishment of low 

H power television stations entitled to originate programming. See 47 

■ PR 21468 (1982), on rncon*, 48 FR 2147? (1983)- Since 1982, 117 low 
H power television stations have gone on the air and an additional 
H 259 construction permits have been granted. Lotteries for new con- 

■ atruction permits ^re held every month; the FCC is expected to 

■ ^ grant up to 4,000 . these permits, 
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The status of these low power television stations under the Copy- 
right Act's definition of tHe "local service area of a primary trans- 
mitter" has been questioned. This definition establishes the demar- 
cation between so-called "local" and "distant' signals under the 
cable compulsory license. This demarcation is critically important 
since large cable systems, whoee semiannual gross receipts exceed 
$214,000, compute their copyright royalties beyond the minimum 
fee 1 on the basis of distant signal carriage the "distant signal 
equivalent" formula is applied). 

The definition of local service area is found in section 111(f): 

The "local service area of primary transmitter," in the 
case of a television broadcast station, comprises the area in 
which such station is entitled to insist upon its signal 
being retransmitted by a cable system pursuant to the 
rules, regulations, and authorizations of the Federal Com- 
munications Commission in effect on April 15, 1976. - - * 

The Copyright Act was enacted in 1976; the relevant section 
111(f) definition refers to the type of television broadcast station 
that the FCC required cable systems to carry on April 15, 1976- 
Under one interpretation of the Act, since the low power television 
station category did not exist in 1976, they can not be considered 
' ' must-carry stations under the FCC rules in effect on April 15, 
1976. Moreover, the FCC currently does not require cable retrans- 
mission of law power television stations- The distinction between 
local and distant signals found in 17 U.S.C. 111(f) is frozen as of the 
FCC's rules in effect on April 15, 1976- The Committee on the Judi- 
ciary explained that they used this date in the relevant section 
111(f) definition since they believed "that any such change for copy- 
right purposes, which would materially affect the royalty fee pay- 
ments provided in the legislation, should only be made by an 
amendment to the statute/' H.R* Rep. No. 1476, 94th Cong,, 2d 
Sess. 99 (1976). 

During the past year, representatives of cable systems have 
asked the Copyright Office whether these low power stations may 
be considered as "local" within the relevant definition of section 
111(f). Reasoning from the language of the Act itself, the legislative 
history cited above, and the fact that the FCC did not choose to 
give these stations "must carry" status when they considered the 
matter, 48 FR 21475, 21482 (1983), the Copyright Office responded 
that low power television stations were not subject to the FOC's 
"must carry" rules and would presumably be classified as "distant" 
signals under the definition in 17 U.S.C. 111(f)- 

On September 25, 1984, various representatives of the low power 
television community asked the Copyright Office to reconsider its 
position on the status of low power television stations under the 
section 111(f) definition of "local service area of primary transmit- 
ter." 

In response to the urgency of these requests, the Copyright Office 
held a public hearing on October 12, 1984, for the purpose of elicit- 
ing comment on the correct interpretation of the Copyright Act as 



1 All cable systems pay a minimum fee for the privilege of making 1 secondary transmissions, 
irrespective of gross receipts or actual distant signal carriage. 17 U.3.C. HHdXBMi). (C) and (D). 
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it relates to the status of signals of low power television stations 
retransmitted by cable systems. Specifically the Copyright Office 
invited comment in two areas: (1) If a cable system retransmits a 
low power television signal, should the signal be characterized as 
"local" or "distant" for purposes of applying the distant signal 
equivalent value formula? If the response is that the signal should 
be considered "local," how are the limits of the station's "local 
service area" defined and by what authority? (2) If a cable system 
retransmits a low power television station on the basis of a volun- 
tary license from the station and all owners of copyright in all 
copyrighted works transmitted by the low power television station 
have granted explicit voluntary licenses for the secondary trans- 
mission by cable, must the cable system nevertheless specify that 
carriage in its Statement of Account and pay copyright royalties 
under the compulsory license, (assuming +he cable system retrans- 
mits at least one additional broadcast signal), or is the retransmis- 
sion of such a low power television station outside the cable com- 
pulsory license since all copyright owners have consented voluntar- 
ily to the retransmission? 

fl, SUMMARY OF THE HEARING A*TC> COMMENT RECORD 

At the October 12, 1984, hearing representatives from the Ameri- 
can Low Power Television Association (ALPTA), Low Power Televi- 
sion, Inc., Community Broadcasters of America, Inc., Community 
Antenna Television Association (CATA), ACTS Satellite Network, 
Inc., American Christian Television System, Inc., and seven opera- 
tors of low power television stations testified. The comment period 
was held open until October 22, 1984, and twenty- two comments 
were received. In addition to the comments submitted by those who 
testified at the hearing, comments were submitted by the Motion 
Picture Association of America (MPAA), Major League Baseball, 
the National Association of Broadcasters, Multivisions, Ltd., 
Bogner Broadcast Equipment, Times Mirror Cable Television, Inc., 
National Cable Television Association, and more individual opera- 
tors of low power television stations. 

gl Status of Low Power Stations* Everyone who testified at the 
October 12 hearing took the position that low power television sta- 
tions should be considered local signals within section 111(f). Sever- 
al different arguments were presented for reaching this conclusion. 
The ALPTA and other members of the low power community took 
the position that the interpretation given by the Copyright Office is 
not required by the statute and is inconsistent with congressional 
intent* In support of the ALPTA argument an October 1, 1984, 
letter to the Register of Copyrights from Representative Robert W- 
Kastenmeier, Chairman of the Subcommittee on Courts, Civil Lib- 
erties and the Administration of Justice and Senator Charles McC. 
Mathias, Jr., Chairman of the Subcommittee on Patents, Copy- 
rights and Trademarks, was introduced in which these Members of 
Congress expressed the view that when section 111 was enactetf all 
local signals were subject to roust carry status and may carry local 
low power signals were not contemplated, but "Congress' intention 
was clear in wanting to distinghuish between signals that were 
truly local and oth^M^that would be classified as distant." In this 
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letter these Members of Congress indicate that any ambiguity in 
the law will be clarified by an amendment but ask the Copyright 
Office for "an interim indication - * * resolving any ambiguities in 
a manner to effectuate original intent * * /' 

CATA argued that low power television is not a new service but 
an evolution and modification of the long standing television trans- 
lator rules. To support this position CATA asserted that most of 
the rules governing translators also apply to LPTV stations. The 
same application forms are used by both, and a translator can con- 
vert to LPTV status by simply filing a letter asking for the author- 
ity to originate programming* 

CATA minimizes the 1982 FCC decision that denied "must 
carry 1 ' status to LPTV stations by arguing that it is a post 1976 
rule change that has no effect on the relevant definition in copy- 
right law and that it was made as a result of the deregulation cli- 
mate at the FCC, 

Tn accord with their position that a LP TV station is a "deregulat- 
ed translator, 11 CATA stated that LPTV local service must be de- 
fined in the same manner that the local service area of a television 
translator was defined under the FCC rules in 1976, A determina- 
tion of local status depends on whether the translator serves the 
cable community: the license so specifies, the signal is actually 
available, or the translator provides a "quality signal 1 ' to the cable 
community. 

Re presentatives of Community Broadcasting and individual 
LPTV station operators testified concerning the need to obtain 
local status in order to be carried by cable systems. 

Although no opposition to the ALPTA position was given at the 
October 12 hearing, during the comment period, representatives of 
copyright proprietors submitted statements in support of the inter- 
pretation originally given by the Copyright Office. The MPAA 
argued that if the statutory definition of "local service area" is dis- 
regarded, there will be no way to determine when u *ow power sta- 
tion is "local" and when it is distant-' 1 

Responding to CATA's translator argument, Major League Base- 
ball asserted that some translator stations did not have "must 
carry' 1 rights under the April 15, 1976, FCC rules and that Copy- 
right Office should not consider LPTV stations as "deregulated 
translators" since the FCC had not adopted such a construction* Fi- 
nally, they argued any decision that carriage of a LPTV signal re- 
ceivable ofF-the-air within a thirty-five mile zone is royalty-free 
must be made by Congress* 

Other commentators Supported the ALPTA position. Times 
Mirror Cable Industry, Inc, agreed with ALPTA that a ruling that 
locally broadcast LPTV signals are "local 1 ' under §111 could be 
based upon the statutory language. Times Mirror argued that a 
LPTV station is a broadcast station whose signal is subject to com- 
pulsory licensing under section 111(c) but that its signal is not the 
signal of a "television broadcast station'' for the purpose of defin- 
ing the "local service area" in section 111(f). Times Mirror reached 
this conclusion by maintaining that "television broadcast station 1 ' 
in section 111(f) is a term of art referring to full power television 
stations. Timen Mirror also observed that section 111(f) provides an 
alternative for defining the local service area of broadcast stations 
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which do not possess mandatory carriage rights, e g * radio stations; 
that the FCC "must carry" rules for translators do not specifically 
define the local service area; and that the local area served for 
LPTV could be determined in the same way. Alternatively, Times 
Mirror argued that LPTV could at least be treated as local broad- 
cast stations when carried by cable systems in their community of 
license and any other community served from the same headend. 

Multivisions, Ltd. took the position that the Copyright Office's 
interpretation ignored the "common sense" of the statute, was 
overly simplistic, and at odds with the probable congressional 
intent. To support this position Multivisions quoted from the Sev- 
enth Circuit Court of Appeals opinion that the courts should "in- 
terpret the definitional provisions of the new act flexibly, so that it 
would cover new technologies as they appeared, rather than . - . 
narrowly and so force Congress periodically to update the act," 
WGN Continental Broadcasting Co, v- United Video, Inc., 685 F.2d 
218 (7th Cir. 1982), rehearing denied 693 F.2d 628. Multivisions as- 
serted that the "mechanistic application of a 'distant' lable to all 
LPTV signal carriage would be a t odds with the intent of the Copy- 
right Act" 

The comments submitted by the National Association of Broad- 
casters (NAB) and individual cable operators supported the ALPTA 
argument that LPTV signals should be classified as "local" without 
elaborating on it. Both NAB and several of the operators did sug- 
gest that this "local" classification should apply only in an area ap- 
proximating the normal coverage zone of such stations. 

b« Retransmission Consents. As to the second issue, all of the wit- 
nesses and commentators agreed that retransmission licenses could 
be negotiated, and royalties therefrom would substitute for compul- 
sory license royalties for the particular signal for which consent 
had been secured. The MPAA wrote that such consents are a 
"practical, marketplace solution." As the hearing, however, LFTV 
operators testified that acquiring all of the consents necessary was 
a long and arduous procedure. 

3. POLICY DECISION STATUS OF LOW POWER TELEVISION SIGNALS 

Having reviewed the statute and the legislative history in con- 
nection with an examination of the divergent views presented at 
the October 12 hearing and during the comment period and having 
noted the K aste nmei er-Ma thias letter, the Copyright Office has 
concluded that the status of low power television stations under 
the cable compulsory license of the Copyright Act is ambiguous. 
Consequently, the Copyright Office will take a neutral position on 
this specific issue, awaiting the legislative clarification mentioned 
in the letter from Senator Ma thias and Representative Kasten- 
meier- In examining Statements of Account, therefore, the Copy- 
right Office will not question the determination by a cable system 
that a low power station's signal is "local" within an area approxi- 
mating the normal coverage zone of such station. 

a. He trans m iss ia n Consent, On the second issue presented in the 
September 25 ALPTA letter, opposing interests presented uniform 
responses that cable systems may carry low power television sta- 
tions pursuant to negotiated retransmission consents. There was no 
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suggestion that this could not be done outside the compulsory li- 
censing provisions of section 111. If copyright owners and cable sys- 
tems uniformly agree that negotiated retransmission consents su- 
persede the compulsory license requirements, the Copyright Office 
has no reason to question this interpretation provided that the ne- 
gotiated license covers retransmission rights for all copyrighted 
works carried by a particular broadcasting station for the entire 
broadcast day for each day of the entire accounting period- Since it 
appears that the negotiated license would supersede the compulso- 
ry license under these circumstances, cable systems would not have 
to take account of the signal of the low power television station for 
which the copyright owners' consents have been obtained in paying 
copyright royalties. 

(17 U.S.C. 111, 702) 

Dated: November 19, 1984. 

Dorothy Sghrader, 
Associate Register of Copyrights for Legal Affairs. 

Approved by: 

Daniel J- Boorstin, 
The Librarian of Congress. 

(FR Doc. 84-31168 Filed 11.27 -84; 5:45 am] 
BILLING CODR M1Q-Q3-M 

Changes in Existing Law IVL^ii by the Bill, As Reported 

In compliance with clause 3 of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, as shown as follows new matter is printed in italic, ex- 
isting law in which no change is proposed is shown in roman): 

Section 111 of Title 17, United States Code 
§ 111. Limitations on exclusive rights: Secondary transmissions 
(a) Certain secondary transmissions exempted 
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(f) Definitions 

As used in this section, the following terms and their variant 
forms mean the following; 

A "primary transmission" is a transmission made to the 
public by the transmitting facility whose signals are being re- 
ceived ard further transmitted by the secondary transmission 
service, rege- s of where or when the performance or dis- 
play was L emitted, 

A "secondary transmission" is the further transmitting of a 
primary transmission simultaneously with the primary trans- 
mission, or nonsimultaneoun ^ with the primary transmission 
if by a "cable system" not located in whole or in part within 
the boundary of the forty-eight contiguous States, Hawaii, or 
Puerto Rico: Provided* however. That a nonsimultaneous fur- 
ther transmission by a cable system located in Hawaii of a pri- 
mary transmission shall be deemed to be a secondary transmis- 
sion if the carriage of the television broadcast signal compris- 
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ing such further transmission is permissible under the rules* 
regulations, or authorizations of the Federal Communications 
Commission. 

A "cable system" is a facility, located in any State, Terri- 
tory, Trust Territory, or Possession, that in whole or in part 
receives signals transmitted or programs broadcast by one or 
more television broadcast stations licensed by the Federal 
Communications Commission* and makes secondary transmis- 
sions of such signals or programs by wires, cables* or other 
communications channels to subscribing members of the public 
who pay for such service. For purposes of determining the roy- 
alty fee under subsection (dX2), two or more cable systems in 
contiguous communities under comrr ^n ownership or control 
or operating from one headend shall be considered as one 
system. 

The "local service area of primary transmitter"* in the case 
of a television broadcast station* comprises the area in which 
such station is entitled to insist upon its signal being retrans- 
mitted by a cable system pursuant to the rules, regulations, 
and authorizations of the Federal Communications Commission 
in effect on April 15* 1976, or in the case of a television broad- 
cast station licensed by an appropriate governmental authority 
of Canada or Mexico, the area in which it would be entitled to 
insist upon its signal being retransmitted if it were a television 
broadcast station subject to such rules, regulations, and au- 
thorizations. In the case of 6t low power television station, as de- 
fined by the rules and regulations of the Federal Communica- 
tions Commission, the local service area of a primary transmit- 
ter comprises the area within 35 miles of the transmitter site, 
except that in the case of such a station located in a standard 
metrofK tan statistical area which has one of the SO largest 
populations of all standard metropolitan statistical areas 
(hosed on the 1980 decennial census of population taken by the 
Secretary of Commerce), the number of miles shall be 20 miles. 
The 'local service area of a private transmitter'*, in the case of 
a radio broadcast station, comprises the primary service area 
of such station, pursuant to the rules and regulations of the 
Federal Communications Commission. 

***** 

o 
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100 STAT. 848 PUBLIC LAW 99-397 — AUG. 27 t 1986 

Public Law 99-397 
99th Congress 

An Act 

Aug. 27,_198G To am*nd title IV* United State* Code, to clarify the definition of the local service 
[H.R, 3108] urea or* primary transmitter in the cam of a tow power television station. 

Be it enacted by the Senate and Howe of Representatives of the 
Communications United States of America in Congress assembled, That the fourth 
cc^unic^tio^ paragraph of section 111(0 of title 17* United Statea Code, relating to 
the definition of local service area of a primary transmitter* is 
amended by adding after the first sentence the following new sen- 
tence: "In the case of a low power television station, as defined by 
the rules and regulations of the Federal Communications Commis- 
sion, the 'local service area of a primary transmitter' comprises the 
area within 35 miles of the transmitter site, except that in the case 
of such a station located in a standard metropolitan statistical area 
which has one of the 50 largest populations of all standard metro* 
politan statistical areas (based on the 1980 decennial census of 
population taken by the Secretary of Commerce)* the number of 
miles shall be 20 miles/'. 

Sec 2. (a) Section 111(d) of title 17, United States Code* is 
amended — 

(1) in paragraph (3) by striking out "clause (2)*' and inserting 
in lieu thereof "paragraph (1)"; 

(2) in paragraph <2) by striking out "clause (5)" and inserting 
in lieu thereof "paragraph (4)'*; 

(3) in paragraph (2XBJ by striking out "clause (5)'' and insert- 
ing in lieu thereof "paragraph (4)"; 

(4) by striking out paragraph (1); and 

(5) by redesignating paragraphs (2)* (3)* (4)* and (5) as para- 
graphs (IX (2J, (3) ( and (4), respectively. 

(b> Section 111(0 of title 17, United States Code, is amended by 
striking out "subsection (dX2)" in the third undesignated paragraph 
defining a cable system and inserting in lieu thereof "subsection 
(dXD" 

Cc) Section 801(bX2) of title 17, United States Code, is amended by 
striking out "1 ll(dX2XBJ" each place it appears and inserting in lieu 
thereof "llKdKlXB)". 

(d) Section 801(dX2XD) of title 17, United States Code, is amended 
by striking out <l lll(dX2) (C) and (D)' and inserting in lieu thereof 
"HKdXD (C> and (D)*\ 

Approved August 27, 1936. 



LEGISLATIVE HISTORY — H ^ 31O8: 

HOUSE REPORTS; No. 99-615 (Coram, on the Judiciary). 

CONGRESSIONAL RECORD. Vol. 132 (1985): 
July 28. considered and passed Hou^e 
Aug. 9* considered and paeaed Senate, amended. 
Aug. 15> House concurred in Senate amendments. 
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APPENDIX III 

Materials Relating to Earth Station /Copyright Provided by 

the Witnesses 
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ft oust at Sitptetfentatibesf 
Committee on tfpt JuMriaxp 

MaftfoUtcn, »,C 20515 
tttltpbone: 202-223-^951 

November 27 , 1984 




The Honorable David Ladd 
Register of Copyrights 
Copyright Of rice 
VJashl ngton > D . C , 20540 

Dear Nr. Ladd; 

As you k nun , the use of satellites for the transmission of 
motion pictures* television and radln programmlngi sporting events, 
data and Other Information services has Increased <Vamat1ca"Hy 
during this decade. While most of these transmissions have been of 
a "private* nature, directed to fixed points and intermediary 
distributors far further delivery to the public, direct broadcast 
satellites Intended for Individual borne reception are now coming 
on the scene. 

The changing technologies of satellite distribution raise a 
variety of copyright t tel ecammunl cations, f or e1 gn and domestic 
policy concerns. We discussed some of tnese Issues at the Copyright 
Office's tmgresslonal Symposium on Copyright and Technological 
Change* 

The 99 1 i Congress began the process of establishing the 
1 1 0n for satilllte policy through the following actions: 



fo Vnda ■ 



( l } Ameiafng the Commun Icatlons Act of 19 3 a c^ jernlng the 
home reception of unencrypted and encrypted satellite 
cable prog r a rami ng; 



<2) 



Imposing conditions on beneficiary states under the 
Caribbean Basin Economic Recovery Act regarding the 
rebroadcas t of U.S. satelli te-del 1 vered programming; 
and 



(31 Ratifying the Convent Ion ft 
Prog ramne-C arrylng Signals 
'Brussels Satellite Conven 



elating to the Distribution of 

Transmuted by Satellite 
tl onl < 
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Honorable David L Add 
Page Two 

November 27 , 1984 



During the 99th Congress, the Subconml ttee on Courts, Civil 
Liberties and tno Administration of Justice will explore many of 
the cop j r 1 oh t Issues enbrac 1 ng satellite transmission, particularly 
In the a re a of direct broadcast satellites* The C opy r 1 ght Office 
can be of assistance to the Subcommittee by commencing wort now on 
developing an agenda of satellite Issues which touch on copyright 
policy for consideration during 1985. 




ROBERT W. hAS TEHME I F R 
C ha 1 rman f * 

Subcomml ttee on Courts, 



C1v1l Liberties and the 



Administration of Justice 



FtWK -,mrs 



64-769 O - 67 - 10 
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October B, 1 9B5 




LIBRARY 
OF 

CONGRESS 



Department 
OS 



Washington 
20540 



The Honorable 

Rober t Ka e t enme 1 e r 

House of Representatives 

2232 Rayburn House Office Building 

Wash ing ton * D.C* 2051 5 

Dear Mr* Kastenmeier? 



This responds to your request for the views of 



the Register of Copyrights about copyright policy issues 
which arise from the transmission by satellite of copy- 
righted programming * 



Satellite technology has already had an enormous 



impact on the delivery of copyrighted works to the public 
and consequently upon the marketing and licensing arrange-* 
men ire for the performance of these workn* The widespread 
ug e of satellite technology also makes the programming 
vulnerable to signal piracy. The 9Bth Congress responded 
to concerns about 8 1 ferial pi racy by amending the communi- 
cations law and by rat if ying the Brusaela So tell ite 
Convention* 



The attached report br ief ly lia ts several copy- 



right policy issues related to satellite technology; 
reviews the exist ing protect ion under the copyright and 
communications laws against program infringement or s ignal 
piracy and notes the copyright policy issues implic it in 
sections 633 And 705 of the Communications Policy Act of 
19B4* It also describes briefly the existing satellite 
technology and the methods of tranami tt ing copyrigh ted 
works by satellite* 

I trust this report responds fully to your 
request: ■ but i f further informal ion or views are needed 
please let me know* 
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COPYRIGHT POLICY ISSUES ARISING PROM THE 
TRANSMISSION BY SATELLITE OF COPYRIGHTED WORKS 

I • SUMMARY LIST OP COPYRIGHT POLICY ISSUES 

Unau thor 1 zed pr tvate cecepclon 



Under trad 1 clonal copyright law . no 1 iabi It ty 
exists for the private performance of works* Broad- 
casting, whether by conventional Hertzian wave or by 
patellite. ts a public performance if the public La 
capable of receiving the performance, even though 
reception occurs in private. Moreover, the recept ion of 
a performance, in a public place, or the further distri- 
bution of the performance, infringe the copyright in the 
work performed, unless there is a specific exemption, 
such as 17 U.S.C. 1 11 (a)(1) or 110(5). Mere reception 
of a performance in a pr iva te home . however , is no t an 
act of copyright infringement under existing copyright 
law. Satellite delivery of copyrighted works either by 
direct broadcast ing or sate 11 i te- co-cable . means that 
the signal containing copyrighted works may be inter- 
cepted by persons in the United States or abroad who are 
not part of the copyright owner's intended audience* 



Background : 
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2 , Policy leaues : 

To whac extent should Che copyright law protect: 
authors and owners of copyright again* t the unauthorized 
reception in private of copyrighted works? Should the 
concept of public performance be adjusted in any way? 
Xf sot what limitations, if any. should be placed upon 
che exercise of the redefined right? 

Scrambling of aUnala 

1 - Background ; 

To protec t cheats elves aga Inst: s ignal pi racy . some 
satellite programming services have started to t or 
intend to, scramble their signals. The cable Industry 
is repo r ted ly searching for a s ingle , camp at ible system 
to scr amb le all s ignals , The Cotnmun ica t ions Pol icy Act 
of 1984 (Cable Act) encourages the development of 
scrambling systems as one means of gaining protection 
under the communications law. 



On the other hand, some members of the public 
believe they have £ae right to receive satellite pro- 
gramming, £.u d legislation has been introduced to declare 
a mora to r ium on the scr arobl ing of s Ignals or to estab- 
lish a compulsory license permitting access to signals, 
H,R, 1709 and H,R, 1840 have been introduced in this 
Congress to amend the new provisions of the Cable Act on 
interception and receipt of Satellite cable programming 
for private viewing, H,R, 1769 would amend the Communi- 
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catLona A.ct by Imposing a cwo-year ban on the encryption 
of satellite cable programming. The stated purpose of 
the bLll would be Co allow time f or the establishment of 
effect Lve licensing systems before encrypt Lon becomes 
well-es tabl ished * (Some cab le programming services such 
as HBO are Ln the mlda t of establ LshLng scrambling 
sy 9 1 erne - ) 

tt„ K» 1340 would vest Che FCC with brOadr new 
authority to create, a compulsory llcenae for the private 
viewing of scrambled sacelllce signals . The FCC would 
set the prices t terms* and conditions for the receipt of 
such signals* The bill would also prohibit price 
discrimination against backyard dish owners compared 
with cable subscribers and would pf oh Ibl t any prac t ices 
that would force dish owners to lease or purchase 
decoding equxpmen t from part icular author! zed sources . 

Policy issues : 

To what extent, if any, should the copyright law be 
amended to ensure public access to sa tel li te -del Ivered 
copyrighted works? If Any compulsory license is appro- 
priate to assure access Co satellite signals r under what 
terms and rates of compensat lon to copyright Owners 
should the license apply? In addition to copyright 
Owners , would cable system operators or cable program- 
ming 3 ervi ces share in any compensation f rOm such a 
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compul sory license , and , if bo. what shares would be 
appropriate? What mechanisms would be adopted for the 
collection and distribution of compulsory license fees? 

C» Piracy of U.S. signals in foreign countries 
1 * Baclcaroun^ : 

Unauthorised Intercept Ion and distribution In 
foreign countrl ea of U * S * sa t e 11 it e a i gnals contain ing 
copyr Ight ed works has been a matter o f concern by U * S * 
interests for many years* The problem is particularly 
acute In the Car ibbean ar ea . Centra 1 America . and Canada 
to the extent these areas fall within the "footprint" of 
U# S , domes t ic satellites , transmitting programming to 
the United States public * Ratification of the Brussels 
Satellite Convention may encourage other countries to 
Join the Convention and protect against unauthorized 
distribution of signals, The Convention provided only 
narrow protection, however, since it does not protect 
against mere unauthorized interception of signals. U.S, 
copyr Ight owners have Sought and ob ta Ined prov Is Ions In 
trade legislation and the Caribbean Basin Initiative 
which require some assurance by the foreign benefi- 
ciaries of Che legislation that they adequately protect 
U »S * Intellectual property, includ ing copyrights * It U 
characteristic of this kind of legislation that it 
requires reciprocal protection of copyrights , whereas 
both International copyright conventions are baaed upon 
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the principle of national treatment* subject to certain 
minimum obligations - (Reciprocal arrangements thtoreci- 
cally require equal protection, but in practice equality 
is difficult to achieves national treatment theoreti- 
cally may result in "unequal" protection in one country 
in relation to another, but in practice, since 
foreigners are treated the same as nationals, national 
treat;; 1 /nt usually leads Co h igher and more uniform 
levels of protKtioTi,) 

2 , Pol icy 1 saues : 

To what extent do the existing international 
copyright convent ions and the Brussels Satellite 
Conven tion afford adequate pro tec t i on for U.S. copy- 
righted works against unauthorized reception and distri- 
bution of satellite signals? Do trade-based reciprocal 
measures hold significant promise for ensuring adequate 
proteccxon for U*S* copyrighted works in foreign 
countries, or are they leas promising in the long-run ■ 
than efforts to ensure full compliance with existing 
copyright and satellite conventions and efforts to 
encourage wider acceptance of the so conventions? Should 
U * S , efforts be d i recced toward developmen t of domes tic 
copyright and communicat ions law policies that would 
ensure full compensation for satellite transmission of 
copyrigh ted works at the source of the cransmi s s ion 7 




292 



6 



Copyright law Implications of the Cable Communications Policy 
Act ot 1984 



1 - 



Background ; 



The Cable Conmunications Policy Act of 1 984 (Pub • 
L . 9S - 549 ) es tabl i&hed a c oiaprehens lve federal s ta tuto ry 
framework for cable operations In the United States - 
The law establishes two proper ty- type rights In program 
services* contains general language thaC purports to 
safeguard the rights of copyright owners , and contains 
other features that may Impact the Copyright Act- For 
example , al though the Copyright Ac t contains its own 
definition of cable system, in was originally drawn from 
communications law and FCC policies. 

2 * Pol icy issues x 

To what extent will the new communications law 
definition of "cable system 11 Impact on the Copyright 
Act? Would a satellite carrier be deemed a "cable 
system'* under the new definition when it retransmits 
c able originated programming d irec t ly from direct 
broadcast or fixed satellites to home earth stations? 
Would satellite resale carriers be deemed cable systems 
1 f they develop market ing sys terns for direct pr ivat e 
reception? Will the FCC continue to classify "super- 
stations" as broadcast stations? To what extent will 
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the terms "cable channel , " "cable operaeor w 11 "cable 
service w " "activated channe Is t " "video programming , " and 
"service tier" Impact: on the Copyright Act? 

Regulation of programming and other services not considered 
"cable services" 



While the Cable Act Improves considerably the legal 
structure for the furnishing of "cable services t " it 
does not include within the meaning 0 f that term 
"'active' Information services such as at-home shopping 
and banking chat allow transactions between subscribers 
and cable operators or third-parties. Similarly, a 
cable service nay noc provide subscribers with the 
capacity no communicate instructions or commando to 
software programs such as computer or video games or 
statistical packages that do not retrieve lnf ormat ion 
and that are stored in facilities off the subscribers' 
prem iaea * "J_/ 

2 . Pol icy issues : 

When reviewing the copyright protection of works 
embodied In "cable services," It may be opportune to 
consider other information services that may be provided 
by cable systems and, perhaps, eventually common 
carriers. For example, the nature and scope of protec- 
tion for copyrighted databases has been questioned in 



1. House report . at £2; see also Final rule, 50 Fed. Reg. T at 
1 8639. 
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recent lieigatlOTi. What constitute 6 a "fair use" i n 
connection with "factual" works is unsettled. See . 

HatPflg & Row v* Nation Enterprise , No- 83-1632. 
slip op., at 8 (U*S* May 20. 1935). The application of 
the exclusive rights in $106 of the 1976 Act. as well as 
liTOi tat ions on these rights > such as That in 1110(5), to 
new methods o f crainamlaB ion could usefully be stud led 
further. 



II. LEGAL PROTECT I OH FOR SATELLITE-DISTRIBUTED 

PROGRAMMING UNDER THE EXISTING COPYRIGHT ACT 
AND THE 1984 AMENDMENTS TO THE COMMUNICATIONS 
ACT 



Protection for program suppliers under the Copyright Act 
1 . Exclua i ve rights. 



copyright is the right of public performance* 17 U.S.C* 
106(4). The terms "perform" and "publicly" «re broadly 
defined in 1 7 U.S*C* 101. to include the transmission of 
a performance by any means to the public, including 
satellites. The Copyright Act contains certain 
except i ons to the r ight of publ ic performance p of which 
the nose relevant are the exemptions o£ sections 110(5) 
and 111(a), and the cable compulsory license, section 



One of the exclusive rights granted to owners of 



lll<c)-(fi). 
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The sate 1 1 ite-diatributign of copyrighted program- 
ming is now commonplace, either by satellite to 
broadcast station, or satellite to cable, links. Direct 
satellite broadcasting (DBS) has been authorized by the 
FCC t but the medium has not proved commercially viable 
yet . 

A pub lie per f ormance takes place when a copy r i gh ted 
work is t ranau) L tt ed to the publ ic via satellite* In 
general , the emitting organization (a broadcast station, 
or a broadcast or cable program service network) is 
sub j ect to full liability under the Copyright Act for 
authorising the publ ic performance * Therefore these 
program services occur under license from the owner of 
copyrights Section 111(b) of the Copyright Act provides 
that cable originated programming (auch ad HBO, ESPN, 
and CNN) Lb sub J ect to the copyright owner * a exclusive 
right of public performance. 

The rece p c ion and commun lea t ion co the pub lie of a 
performance In a pub lie place ( for exam pie, by turning 
on a r ad to or telev is ion at t ached to commerc i al sound 
s peakers ) is a publ lc per fonaance and sub j ect to 
liability unless one of the specific exceptions applies. 
The further distribution of a performance of a copy- 
righted work in public is also a public performance. 
Under these ptinciplea , the reception of satellite- 
distributed non broadcast servi ces in a bar, motel or 
hotel is apparently an infringement of copyright. (The 
lodging exemption of section 111(a) does not apply 
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to nonbroadcast programming . ) On the other hand, the 
private reception of a signal in a private home and 
without further communication to the public, would not 
be an infringement of copyright, since the performance 
is not public; this is true even if the reception is 
unauthorized by the copyright owner - 

Cabl e compulsory 1 i cense 

The retransmission of broadcast programming by a 
cable system is subject to the compulsory license of 
section 1 1 1 - The statute sets the terms and rates of 
compensation; the rates are subject to adjustment by the 
Copyright Royalty Tribunal - The compulsory license can 
be invoked in carrying a "superstat ion" transmitted from 
the broadcasting facility via satellite and then distri- 
buted to cable systems* Satellite resale carriers 
licensed by the FCC have been held exempt from any 
copyr ight liability for the ir retransmission activity 
under 17 U *S - C - 111 Ca> C 3) f " pass ive common carrier" 
exemption) . 

The Copyright Act does no^ gr^tiu cable system 
operators any remedy against "theft -of -cable service 1 ' 
sine** they are neither the creators nor the owners of 
the copyrighted programming they transmit . 
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Protection for program suppliers and cable operators under 
trie communications policy Act oe 

The Cable Communications Policy Act of 1984 (Cable Act) 
among other ma j or achi svemen ts , created two new pr Iva ce 
rights of ac ti on (property rights In effect) under the 
comraun lea t ions law to pro tec t again at unauthorized private 
reception of satellite signals under certain circuras tances , 
and to protect against theft of cable service whether the 
signal is relayed by satellite or terrestrial means * 
1 , Unauthorized Reception of Cable Service: Section 633 » 
Section 633 (a) ( 1 ) of the Cable Cotnmun icat i on a 
Policy Act of 1984 (Cable Act) prohibits any person from 
intercepting or receiving "any conunun lea t ions service 
offered over a cable system, unless specifically author- 
ized to do so by a cable operator or as may otherwise be 
specifically authorized by Uw. 1 '!' While former S605 of 
the Communications Act of 19 34 also included a prohibi- 
tion against the unauthorized reception of communi- 
cations services, new S633 of the Cable Act is parti- 
cularly tailored to the theft of cable services, and 
provides criminal penalties and civil remedies for 
violations of that section* Former 5605 of the 1934 Act 
did not contain speci f ic remedies for such vi ola t ions * 



2 * Cab le Communications Pol icy Ac t of 1 9 84 , Pub . L . 98-549 , 98 th 
Cong*, 2d Seaa., sec* 2, S633 (to be codified at 47 U.S.C. 
5633) - 
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Since there may be cases of the ft of cable service 
Chat are not covered by $633 „ it is noted in the 
relevant Legislative history that : "Nothing tn this 
section [S634, H.R. 4703, became 5633. Cable Act:] i s 
intended to affect the applicability of existing Section 
60 5 to the ft o f cable service . or any o ther reined ie& 
available under existing law for theft of service,"^/ 
While it is not clear at this Point which cable services 
Would remain covered by $605, now 5705, of title 47 
U .S .C w . the legislative history of new S633 s tresses 
that the phrase "service offered over a cable system 11 
limits u the applicabili ty of this sec t ion to theft of 
service from the point at which it is actually being 
distributed ever a cable system* Thus, situations 
arising with respect to the reception of services which 
are transmi tted over -t he-air Cor through another 
techno logy) P but wh ich are also d i s t rlbuted over a cable 
system, continue to be subject to resolution under 
section 605 to the extent reception or interception 
occurs prior to or not in connection with, distribution 
of th e service over a cable sys tern . "£/ 



3 • Report on K.R, 41 Q3 of the House Committee on Energy and 
Commerce . H-R. Rep, Mo. Bb-SJ'Vp VBtn Cong-, 2d SessT &3 
~( 1 9B4) ^hereinafter cited as Houae Report ) , Both the Senate 
and House of Representatives adopted the explanations In H.R* 
Rep* No* 98-934, with certain amendments . See Cable Tele - 
communications Act , 130 Cong. Rec > S 14285 anil H 1 2235 (daily 
ed . Oct .11 , 1 - 

h. Id . 
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Although the term "cable service" is defined in 
S 602 <f ) of Che Cable AcC t Che meaning of Che phrase 
"communications service" used in 4633(a)(1) is noc 
clear • The 1 egisLaC lve htdCory shed a some lighc on chid 
concepc. The House Reporc states chac che Cerm "any 
coiniun tea Clone service" includes a for example a "aud to , 
video , textual . data or other service offered over a 
cable ByaCem* including any material transmitted Co or 
from a subscr iber over a cable sye Cera chac has in ter - 
acC ive capability. "5./ The phrase "any communications 
service" appears broader Chan "cable service." As 
defined Ln 5602, "cable service" is restricted primarily 
Co one-way transmission to subscribers , and only such 
subscriber interaction as may be required for the 
selecCion of C he video programm ing or o Cher programnt ing 
service • "Communications service" apparently covers eny 
material transmitted over a cable system having inCer- 
ac C ive capab ili ty . 

The prohibicton in §633 also extends Co a person 
assisting in Che interception or receipt of a communi- 
cations service * Sec tion 633(a)(2) defines the term 
"asaist in intercepting or receiving" to include "the 
manufacture or distribution of equipment intended by the 
manufacturer or distributor <aa the case may be) for 
unauthorized reception of any communications Service 
offered over a cable system • • •*" According to the 



Id, 
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House Report ■ it ^1*1 *v c *:h*« inten Congress to 

aubj ect manufact ver r * F dLati l bu Lor a or retailers to 
liability under thr.t section if they do not provide a 
device or equi praent "wi th the in ten t or specific 
knowledge that it will be used for the unauthorised 
reception of caale service*"^ The primary aim of 
subsection (a)(2) is to prevent the manufacture and 
distribution of so-called "black boxes" and other 
unauthorized converters which permit: reception of cable 
s ervlces without payment - 2V 

Penalties or remedies for violations of the 
prohibition in S633Ca)(t) are set forth In subsections 
(b) and (c)* The section also provides generally that 
any State or f ranch is ing au thor 1 ty may enact or enforce 
laws with respect to the unauthorised interception or 
reception of any cable or other communications service, 
even i f the 1 aws impose higher penal t les or sane t ions . 
The criminal penalties for violations of subsection 
(a)(1) of 5633 are graduated* Any person who willfully 
violates the aection may b e fined not more than $1 ,000 
or imprisoned for not mo re than & months , or bo th . 
Where the violation ia not only willful, but for 
purposes of commercial advantage or private financial 
gain ,9/ the person is subject to a fine of not more than 



6- Id. at 84. 
7 ♦ Id - 

6 . Id . The legislative history of S705 contains explanatory 
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?25,0Q0 or imprisoned for not more Chan 1 year, or boCh, 
for che first offense, and noC more than $50,000 or 
imprisoned for not more Chan 2 years * or both, for any 
subsequen C of f ense In this respect* Che Houg g Report 
observes that "[t]he increased penalties triggered by 
willful violations committed for purposes of commercial 
advantage or private financial gain are designed in part 
to reach the production of devices , or sale of equipment 
or services. Intended for unauthorized reception o£ 
services provided over a cable ays tern * 

With reapect to civil remedies, a- '^person 
aggrieved" by a violation of 5633(a)(1) may bring a 
civil action in a U.S. district court or in any other 
court of competent jurisdiction. In light of the broad 
language of 5633(c) (1) : "Any person aggrieved by any 
violation of of subsection (a)(1) may bring a civil 



language in connection with the phrase "private financial 
gain." 130 Cona. Rec . S 14285 (daily ed * Oct. 11. 1984). 
Further * the terra is defined in 57 05 (b) ( 5) as excluding "the 

?aln resulting to any individual for the private use in such 
individual's dwelling unit of any programming for which the 
individual hat* not obtained authorization for that use* " 
Courts may look to this definition for guidance in 
interpreting the same term In 5633 of the: Cable Act. 

9* An amendment was made: to a similar provision in 5705. The 

word "offense" was changed to "conviction" in 5705(d)(2) 11 in 
order to clarify that more than one conviction, and not a 
s ingle convict ion on more than one vio la t ion > is what 
triggers the applicability of the higher criminal penalties 
(which provide up to a 550.000 fine and 2 years imprison- 
ment)*" 130 Cong, Rec ■ s 14281, S 1 4286 (daily ed . Oct, 11. 
1 984) . Although the change was not made in $633. it may be 
argued that the intent was the same, 

10, Id . 
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act Ion . - If appears likely chat bo eh copyright 

owners and cable operators may have stand lng to en f or ce 
thla new provision . It la not clear , however , whether 
the cl&use "as may otherwise be specifically authorized 
by law" In subsection (a)(1) wsa Intended to cover 
rights under the Copyright: Act of 1976. The meaning of 
the term "any person aggrieved" was discussed In 
connect Ion wl th tho use o£ the term in 5705 <d) ( 3) (a) of 
the Cable Act . In that context , the term was viewed as 
covering owners o£ rights In programming as well as 
s enders o f the signal embodying the progr amml ng * JJL^ 

Civil remedies available under subsection (c) 
Include tempo rary and final In j unc t Lons » actual or 
statutory damages , and full costs. Including attorney's 
fees. With res pec t to the amount of damages , where a 
court finds tha t a violation was committed will fully snd 
for purposes of commercial advantage or pr ivat e 
financial gain* the court may increase the award of 
either actual or statutory damages to $50>000. In the 
event the court finds a. violator was not aware and had 
no reason Co believe that his acts constituted a 
violation of S633. the court may reduce the award to not 
less than $100* 

Unauthorized Reception of Certain Communications : 
Section 705* 



11. See I 30 Cong » Rec . S 14288 and H 12238 (dally ed. Oct* 11. 
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Spec Ltlc prov iaion has now been made in Che 
Communications Act of 1934 f" :he protection of 
"satellite cable programming* "J_2/ As defined in new 
S70 5 (b > , " the term 1 Satellite cable programming" means 
video programming which is transmitted via satellite and 
which is primarily intended for the direct receipt by 
cable operators for their retransmission to cable 
subscribers , 11 Under the scheme adopted in S70 5 of Che 
Cable Act. any individual is free to Intercept or 
receive any satellite cable programming for private 
viewing if the programming involved is not encrypted, 
and a marketing system has not been established as 
provided in that section. Satellite cable program 
suppliers are given a clear choice by this new provi- 
sion; scramble their signal, or establish a marketing 
system for authorizing private viewing. The legislative 
history elaborates on the terminology used in new 
S705 (b) , With respect to the phrase *■ private viewing" 
as used in that provision, it is noted that the term 
does not include "any retransmission by so-called 
'private cable 1 'satellite master antenna television' 

systems. Hot is it contemplated that an individual may 
redistribute programming received by his satellite 
equi pmen t to the homes or res idences of his neighbors - 



12* The Cable Act amends the Communications Act of 1934 by 

redesignating former S605 as 5705, and inserting "(a) 1 after 
the section designation. The Act also adds new subsections 
(b)-(e) at the end of the existing sec t ion * 
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Nor is it contemplated that 'private viewing 1 includes 
display of satellite cable programming in the public 
area of An apartment bul Id ing . condom In turn . or hous ing 
complex, or in taverns, restaurants or fraternal 
halls . "J_3/ Further • the interception of the 11 satellite 
cable programming 1 ' muse be directly from the satellite 
feed to come within the scope of 5705(b) *U*f 

The exemption 5705(b) applies only where the video 
programm ing t ran oca i 1 1 ed vi a satellite is primar i ly 
intended for the direct receipt by cable operators for 
their retransmission to cable subscribers. With respect 
to closed-circuit sports and special events transmis- 
sions, it is noted in the legislative history of that 
pr ovi s ion that j 

Closed -c ircuit sport a and special even ts 
transmissions, whether on a regular or ad 
hoc basis may be primarily intended for 
viewing by paying customers in public places 
where local promoters have acquired public 
performance rights ( e * g movie theaters a 
stadia, or public performance halls)* If 
the sender of such a transmlsa ion licenses 
retransmission rights to certain cable 
operator's, one must look to the facts of the 
case to determine whether this is the 
"primary" intent of the sender .J_5.' 



The Cable Communications Policy Act of 1984 does 
not clarify the threshold issue of what communications 
are covered by 5 705 in the first place • Section 705 (a) 

13. 130 Cong, Rec , H 12238 (daily ed. Oct. 11. 1984)- 

14. Id, 

15. Id, 
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t former 5 605 J provides that ; "This section ©hall not 
apply to the receiving, d Lvulging , publ ishing, or 
utilising the contents of any radio communication which 
is transmitted by any atation for the use of the general 



scheme in §705(b)-(e) would not come into play where the 
programming is "transmitted by any station for the »ise 
of the general public," In determining the meaning of 
the exclusionary language in 5705(a) of the Cable Act, 
it is helpful to look to the construction of former 5605 
of the Communications Ace of 1934. Congreaa observed :.n 
the legislative history of the Ceble Act that former 
S605 provided "broad protection against the unauthorized 
intercept ion of various forme of radio commun 1c at ions a " 
and that there was no intent to alter 'Those broad 
protections . "J_7/ 

Case law construing former 5605 of the 
Communications Act of 1 934 applied that section Zo 
subscript ion television . multipoint diatr ibut ion and 
other transmission services. An earlier decision, that 
was recently cited by the Court of Appeals for the D.C. 
Circuit in reviewing the FCC's interim direct broadcast 
satellite r egula t i ons , JJj/ involved r es tr i c t ions placed 



16. Section 605. now 5705(a) . was revised in 1982; the term 
"broadcast" was deleted. See 47 U.S.C. 5605 (1982K 

17- 130 Cong. Rec . S 14237 and H 12237 (daily ed - Oct- 11 . 
1934). 

18. See National Ass ' n . of Broadcasters v. F.C.C . . 740 F.2d 1190 



public 



. .".Lft/ The new satellite cable programming 
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on the operation of a subec r Ip t ton music service hy FM 



agree wi th the FCC * s £ ind ing that the activities of the 
funC t ional mus ic operators const! tu t ed po in t - to-po in t 
commun ic a t i ons - Re f erring to the definition of broad- 
casting in the 19 34 Ac t • the court stressed that 
Functional Music's programming was of interest to the 
general radio aud 1 enc e and was spec if ic al ly transmitted 
with the intent to reach the public generallyi As noted 
in the DBS context , "the test for whether a particular 
activity constitutes broadcasting is whether there is 
'an Intent for pu b lie distribution' and whether the 
programming 13 "of interest to the general . ■ . 
aud ience ■ * M The FCC is currently reviewing the 
application of its broadcast regulations to STV , MDS , 
DBS and other transmission services. If the FCC 
Initiates a regulatory proceeding on this issue, there 
may be an oppor tun 1 ty to address the meaning o £ trans - 
mission for che use of the general public for purposes 



of 5 705 Ca) - 



(D.C. Cir. 1984) • 

19, Functional Music. Inc. y, F.C.C. . 274 F * 2d 543 (D.C. Cir. 

19 5*1) . cere- denied . U-S - 81 3 (1959); see also Chartwell 

Commun 1 cat ions Group v. West brook , 637 F-23 4 39 £7th Clr^ 

and Nations 1 Subscript ion Te levl g Ion v ■ S & HTV , 644 
F-2d 820 (9th Cir . 1981)* 

20i Nat ional Ass 'n . of Broadcasters t supra , 740 F.26 at 1201 - 



1 ic en sees .19/ 



In Func t ional Mug Ic > the court did not 




S07 



21 



Unlike former 1605, provision has been made in 
amended *705 for criminal penalties and civil remedies 
for violations of the protections afforded by that 
section. Section 705(e) added by the Cable Act to the 
Communications Act of 1934, title 47 U.S.C . , u lao 
provides that the apeeiflc remedies In S705 do not 
"affect any right, obligation, or liability under title 
17, United States Code, any rule, regulation, or order 
thereunder, or any other applicable Federal, State, or 
local law * " Wi th the exception o£ the change o f the 
word "conviction" for "offense" in 5705(d)(2), the 
penalties and remedies under 5705 are generally the same 
as those described above In connection with 5633. 
Unlike SG33, however, the legislative history of 
5705(d) (3) (A) states clearly that owners of righto in 
Intercepted radio communications, and not just the 
sender of the e ign al , may be a "person aggrieved 11 by 
violations of 5 705 (a > , Section 705 (d> does add a new 
remedy • This provision sub J ects "the importat ion , 
manufacture , sale , or distribution of equipment by any 
person with the intent of its use Co assist in any 
activity prohibited by subsection (a> [of 47051** to the 
same penalties and remedies as a person who has engaged 
In such prohibited activity » 

It ia provided in 5 705(e) that the copyright law 
is not affected by that sec t ion , and the i ssue of who 
may authorize the reception of an unencrypted signal 
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for pr IvAte viewing conclnues to be governed by 
existing copyright law and contract .22/ With respect Co 
Che savings clause in 1705(e) [then(d)] P Congress 
observed chac "che adoption of this provision Is not: 
Intended to Affect the legal status under copyright law 
of any technological device* Further, there is no 
Intent being expressed with respect to the question of 
whether equipment: capable of receiving satellite cable 
programming Is to be considered a receiving apparatus 
for purpose of an exemption under 17 U.S.C. 1 1 0( 5) - 

III, SATELLITE TECHNOLOGY AND ITS USE IN THE 
DISTRIBUTION OF COPYRIGHTED WORKS 

Since the passage of the Copyright Act of 1976* 



developments in satellite technology and changes In FCC communi- 
cations policy have had a marked impact on the way in which the 
American public receives television programming. "Supers tat ions 11 
like WTBS (Atlanta) or WOR (New York) are distributed nation-wide 
via satellite to cable links* A galaxy of new cable origination 
services have been created and marketed via satellite to cable 
systems. Radio and television broadcast networks make Increased 
use of satellites to distribute programming to their affiliates. 



22. 1 30 Cong, Rec , H 12238 (daily ed • Oct, 11, 1984), 

23. _Ld* at H 12239. 
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Onl y some o f these developments were conceraplaced In 1976* their 
impact on the market for televised programming is substantial. 
Direct: satellite broadcasting , however, a 1 chough initially 
promising, has not proved commercially viable to date. 

A, Regulatory framework . 

The framework within which che FCC authorizes che 
Ope rat ion of fixed- 3a tell it e and b road cas t ing- eat e 1 1 i te 
services is che Internet iona 1 Te lecommuni cat ions Convent ion - 
Frequency allocations for these services muse comply with 
the technical requirements set forth in the Convention, 
Radio Regulations and other relevant agreements * Article 23 
of the XTU Convent ion requi r es a dm ini s t rat ions co assure the 
secrecy of radiocomiflunicatione ,2Jif The secrecy obi igat ions 
of the U.S. under the Convention are generally covered In 
5705 [former 5605] of the Communications Act of 1934 on the 
un author i zed pub li cation or use of common ica t ions * Wi th 
re spec t to the recept ion and use of television and radio 
programming £hat is not transmitted for the use of the 
general public # section 705 (a) prohibi ts general ly any 
unauthorized person from receiving or assisting in the 



24. For text of article 23, see Final Acts of the World Admin - 
istrative Radio Conference ( Geneva , 1 979) , reprln ced In 
Message from the Free i dent of the United Stst esT , lr» 5o c - 
~JoZ 9 7-21, y7 th Cong * , 1st: Seas., at 241 ( 1 9Q1 ) (Treaty was 
ratified by che U.S. on Sept* 6, 1983), 
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receipt of any in t er state or fore ign commun lea t ion by rad io 
and using such commun lcatlon therein for his own benefit or 
for the benefit of another not entitled thereto. ,2^7 

B ■ Current FCC Authorizations * 

Of the thirteen space services listed in the Interna- 
tional Telecommunications Un ion 1 & (ITU) Table of Frequency 
Allocations , only two are currently of general interest in 
the distribution of copyrighted works embodied in television 
or radio programming; Fixed-Satellite Service (FSS) ; and 
Broadcast lng-Satellite Service (BSS) *26/ Geostationary 
satellites whose orbit remains approximately fixed relative 
to the Earth's equator are used to transmit both FSS and BSS 
for reception in the continental United States* the AS 
contiguous States (Conus) .27/ There is a direct correlation 
between the power radiated by a space station located on a 
geostationary satellite and the size and complexity of the 
antenna used to receive the signal on the earth's surface* 
The higher the satellite power* the smaller the dish antenna 



25* See Cable Communications Policy Act of ?9B4* Fub* L* 98-549, 
TBTh Cong*, 2d Sess . , Sec. 5, 5705(a) (to be codified at 47 
U.S*C* 5705(a)) (hereinafter cited as "Cable Act"). 

26* See First Advisory Committee Report , ITU WARC CRB 19B5, at 

T-\ <i$85> ; 

27* For definitions of terminology used in connection with space 
services, see 47 C.F.R* «2*1 (1984). 
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required for reception . A recently launched satellite, GTE 
Spacenet * e GSTAR I . is capable of delivering five channels 



Current operational domestic satellite systems in the 
FSS are authorized by the Federal Communications Commission 
(FCC) to use the frequency band from approximately 4 to 6 
GHz (C-Band) ; and the bands from 1 1 .7-12.2 GHz and 14-14-5 
GHz (Ku-Band) .29,/ Satellites in the C-Band usually have 
about 24 transponders . while those In the Ku-Band approxi- 
mately 16 transponders. The number of transponders on a 
satellite is generally determined by the total available 
bandwlth and by the frequency re-use plan. With respect to 
BSS . the FCC regulations provide for limited sharing of the 
frequency band 11.7*12-2 CHz between FSS and BSS. 30/ 
Provision has also been made for the use of the band 17.3- 
1 7 _ 8 GHz by the f ixed - sat el lite service for the purpose of 
providing feeder links to the broadcastings at el lite 
servlce.li/ Fixed -oatell i te service is generally a radio* 



28. The search for ubiquity In television . Broadcasting , at 52 
56 (July 8. 1985) . 

29. **7 C.F.R. 52.106 (1984). For list of C-Band and Ku-Band 
satellites now operational* see Where the Birds ar _^ > Broad - 
casting , at 50 (July 8, 1985) (Exhibit 1 ) - The FCC discour- 



of service to one-meter or 1. 2-meter dishea 




30. 



47 C.F.R. 52-106 and NG145 (1984>. 



31 . 



Id . at NG140. 
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communluat ion service between earth 3 tat ions at specified 
fixed points* In some cases, tho service includes 
satelll te- to -sat ell i te links * 

In an tic i pa t ion of the 1 983 Regional Administrative 
Radio Conference, the FCC adopted policies and rules tor the 
authorization, on an experimental basis • of direct broadcast 
satellite service (DBS), Unlike the FSS. signal© trans- 
mitted or retransmitted by space stations in the DBS service 
are intended for reception at multiple receiving points* In 
its Report and Order of June 23, 1982. the FCC viewed DBS 
service as "a radiocommunication service in which signals 
from earth are retransmitted by high power, geostationary 
satellites for direct reception by small* inexpensive earth 
terminals*' 1 ^./ The FCC amended it* Table of Frequency 
Allocations contained in Part 2 of its regulations to permit 
DBS downlink opera t ions in the 12.2-12.7 GHz band and uplink 
operations in the 17.3-17.8 GHz band .J*!/ The FCC examined 



32. Report and Order in Doc, No. 80-603. 90 F.C.C.2d 676, 677, n. 
1 < 1 ^62i . While the FCC considers th« terms BSS and DBS as 
synonymous t It uses the term DBS "when discussing domestic 
policy matters and BSS with regard to frequency allocation 
matters • " Id . Broadcasting-Satellite Service is defined in 
the FCC regulations as a "radiocommunication service in which 
signals transmitted or retransmitted by apace stations are 
intended for direct reception by the general public. Mo t e : 
In the broadcas ting-satellite service , the term * direct 
reception 1 shall encompass both Individual reception and 
community reception." 47 C.F.R. $2.T O 984) . For definition 
of "Direct Broadcast Satellite Service/* see 47 C.F.R. S100.3 
(1984) . 

33. 47 C.F.R. $2,106 and NG!39 C1984). The frequency allocation 
plan adopted for Region 2 of the 1983 Regional Administration 
Conference for the Plann lng of the Broad caa t lng-Satell lte 
5ervlce p and reflected In the FCC Table of Frequency Alloca- 
tions t may be Incorporated In the ITU Radio Regulations at 



IKJC 
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che record in chat proceed trig and concluded tha c DBS could 
provide exCremely valuable serv ices Co Che Amer lean peop le » 
Ic found chac che "possibl s benefits of che service include 
Che provision of improved service Co remote areas » addi- 
tional channels of service throughout che country * program- 
ming offering more variety and that is better suited to 
vi ewers 1 taa t es » t echn i c&l ly lnnovat lve service , and 
expanded non-entertainment service » The FCC's DBS Order 
was reviewed by the Court of Appeals for the D»C» Circuit in 
an action brought by the National Association of Broad- 
casters. The court commended the FCC on its regulatory 
accontmoda c ion of th is new technology and general ly upheld 
the FCC's frequency allocation for DBS and other aspects of 
its interim DBS regulations. With respect to the applica- 
tion of certain broadcasting requirements tc this new form 
of satellite service , however , the court vacated th«a portion 
of the DBS Order "that makes broadcast restrictions 
inapplicable to some DBS systems- . - 

An int er es ting new develo pmen t Ln satellite technology 
and functions is the discovery in recent years that some 
spare capacity in what were considered apace stations it) the 
fixed-satellite service could be used to tranamit directly 
to individual receivers* The FCC permitted thie sharing of 



the August 1985 World Administrative Radio Conference 



34* Report and Order , supra note 7* at 780* 

35 fr Nat ional Ass * n ■ of Broadcast era v ■ F»C-C « 
\ 22£ <D-C* Cir. 1984) . " ; 



740 F.2d 1 190, 
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FSS And B55 services as long as the users remain within sec 
technical parameters r ILlBj.* decibel levels. A 1982 grant: by 
Che FCC co GTE SaCelliCe Corporation (GSAT) co lease trans- 
ponders on a Canadian coramun ica c ions satellite in order Co 
provide a broadcas c Lng-flatell i t e television service in the 
11.7-12.2 GHz band formerly reserved for fixed (point-to- 
point) satellite service was upheld in a court challenge 
brought by United States Satellite Broadcasting Co*, Inc. 
The Court found that GSAT had disclosed In its application 
"that it had signed an agreement to lease capacity to United 
States Television (USTV) which planned to provide television 
programming to * small CATV [cable-TV] systems . hotels , 
motels t hospitals, low power TV and 5TV [subscription tele- 
vision or "p^Y TV 11 ] and MBS [multipoint distribution 
service] operations as well as multiple and single dwell- 
ings. '"1^/ ic is now recognized in the United States that 
broadcasting-satellite service may be provided for direct to 
home recept ion of televis ion and rad io programming us ing 
ei ther med ium or high power geosCat lonar y sa tell i L^s * 

While technically feasible, direct no home satellite 
broadcasting has proven very costly. One of the few 
oper a t ional sys terns , Un i ted States Satellite Communication s 
Inc. (U5CI) recently filed for Chapter 11 bankruptcy 
protection. USCI had provided a five channel Ku^Band 
service since 1983 using Telesat Canada's Anik C-1I. Only 



36* United States Satellite Broadcasting Co. v. E.C.C. , 740 F.2d 

ii77 F TTal (D.c. CiiF TW5"5 . 
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Hubbard Broadcas ting* s n nlted States Satellite Broadcasting , 
Direct Broadcasting Satellite Corp . , and Dam In Ion video 
Satellite are still planning to build and launch high power 
direct broadcast satellite ay a terns* and the FCC has granted 
DBS permits to Satellite Syndicated Systems, National 
Christ lan Network » Advanced Communlcat Ions Corp * and Hughes 
Communications Galaxy In c«-5Z7 Interest has been expressed » 
however, by many cable systems and other enterprises In pro* 
vidlng medium power broadcasting-satellite services. For 
several months , the cable Industry has actively considered 
plans to scramble Its satellite cable programming and sell 
the service to owners of dish antennae. Ic Is reported 
thati In the last five years , over one million home dishes 
have been Installed, and that the number Is growing "at a 
rate of between 40 ■ 000 and 85.000 a month, The service 

would be provided over the C.Band satellites now used to 
transmit programming to cable systems. At least one program 
distributor, HBOt has recently announced a marketing scheme 
for reception of satellite cable programming directly by 
individual earth station owners* 



37. Direct broadcast sate 11 1 tea . Broadcasting , at 22 (July 1 . 
1 955) , 

38. Id, 

39 . See . e ■ g, . T, Girard , Cable Biz In tens If ylnft Effort to 
ScramSTe" and Market Program Services . Dally Variety , at 1 
^june /, 1985); and J. Boyle , HBO Unveils plan to Sell Its 
Services to Home Dish Owners. Multichannel News , ax 1 fMay 
6, Ittttb). 
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March *t 19BS 



Tlic llonorahl e Ralph On *i> 
Resistor of copy rights 
Copy rl ght Office 
libra ry of t on g res 5 
Washington. n,C- 20 6 59 

De*r Mr, Agister; 

In light of recent' annottncenents that several coupon 
carriers are planning to encrypt Secondary t ransnl ss 1 ons for 
p^sslhle resale to earth station owners* 1 thought 1 1 would be 
useful to inquire about the copyright ratifications of such 
encryption and potential resale* 

In particular* v.- out d you ana lyre whsther the provisions of 
17 U» S • C » ruction 111(a)(3) ha r sera mbl I ny or prohibit resale for 
fTc?cranM1fig arnl receipt of the t r a n sn 1 s s 1 on * J would appreciate 
an expeditious reply to this question* 



S1 nc erely » 



ROBERT W, F AST t NHE J ER 
Cha1 rman 

Subcoml ttee on Courts, 



Civil Liberties and the 



Adnl n 1 st rat Ion of Justice 



FM.'K mm 
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MAR 18 Tflfflta 




March 17 * 1986 



LIBRARY 
OF 

CONGRESS 



DcpArfmcnt 



Washing) on 

DC 



64-769 



The Honorable 

Robert W* Kastenmeler 

Chairman, Subcommittee on 
Courts* Civil Liberties and 
the Administration of Justice 

2232 Rayburn House Office Building 

Washington, D*C. 20515 

Dear Mr. Kastenmeler; 



I wrl te In response to your Inqul ry of March 6th regarding 



the application of the passive carrier exemption of section 111(a)(3) 
of the Copyright Act of 1976 to certain activities of satellite resale 
carriers* These activities Involve the encryption {"scrambl 1ng p ) of 
secondary transmissions distributed via satellite, and the sale or 
rental of descrambllng devices to satellite dish owners. 



Section 111(a)(3) provides an exemption for passive carriers 



from liability for secondary transmissions of copyrighted works where 
the carrier "has no direct or Indirect control over the content or 
selection of the primary transmission, or over the particular 
recipients of the secondary transmission.. Moreover, the carrier's 
activities with respect to the secondary transmission must "consist 
solely of providing wires* cables, or other communications channels 
for the use of others*.*** 



As you will recall, the basic principle underlying section 



111(a)(3) was Incorporated Into the Copyright Revision Bill early In 
the revision process. On January 27* 1966* Professor Derenberg, 
representing AT&T* wrote the House Subcommittee regarding what he 
believed was ambiguous language In the pending bill concerning the 
liability of passive carriers such as the telephone company* i have 
attached a copy of the letter. Professor Oerenberg proposed a 
specific exemption for passive carriers* and his proposal ultimately 
became section 111(a)(3). 




318 



The Honorable 
Robert V. Kattemmeler 
Harch 17. 19B6 
Page 2 



when Congress passed the Copyright Act of 1976, the FCC had 
not yet authorized the creation of satellite resale carriers. In 
|«ta*3] Microwave, inc. y. Doubleday Sports* inc. * 691 F.2d 125 (Zd 
C1r, I^BZJl the second circuit hald that Eastern Microwave *s 
retransmission of station NOR (whose programming Included 10O Hats 
baseball games) to cable systems fell within Section lll(a)(3)*s 
passive carrier exemption. The court reached this conclusion under 
the text of the Act since It found the carrier merely retransmitted 
the signal without change and exercised no control over the selection 
of the primary transmission or recipients of the signal. In support 
of this Interpretation* the court alto cited your Subcommittee's 
comment In Hay 1982 In a legislative report accompanying cable 
copyright legislation that was not enacted. "There has never been any 
doubt by this Committee that carriers are exempt from copyright 
liability when retransmitting television signals to cable systems via 
terrestrial microwave or satellite facilities. 1 ' H.R. REP. NO. $59, 
97th Cong., 2d Sess. 4 (1982]. 

The Seventh and Eighth Circuits have also Interpreted 
Section 111(a)(3). The former held the exemption Inapplicable because 
the carrier changed station NGN's signal In Its retransmission* by 
stripping ths teletext Information In the vertical blanking Interval 
of the signal* WGg Continental Broadcasting Company v. United Video. 
693 F.2d 622 <7th Cir. 19112). More recently, the Eighth Circuit held 
the carrier was exempt when It retransmitted UTBS's signal Intact from 
a direct microwave feed supplied by tfTBS* eventhough the content . of 
the signal was not the same as that broadcast over the air by wTBS. 
Hubbard Broadcasting v. Southern Satellite , 777 F.2d 393 (6th Clr. 
1985}. 1 

The courts have never addressed the question of whether or 
not satellite resale carriers can encrypt secondary transmissions and 
license descrambllng devices, and tr* likely result of any litigation 
over the Issue Is necessarily a matter of conjecture* Where the 
resale carrier receives the signal already scrambled through a direct 
feed from the primary transmitter,, one could argue that the car ri er 
has not changed the signal In any way, and that the licensing of 
descrambllng devices does not constitute control of the recipients. 
The practice might be defended as analogous to the existing practice 
of supplying some cable system with retransmission services* I.e., 
those who pay* receive the service; those who do not pay are denied 
service. 

The Copyright Office concludes, however, that the licensing 
of descrambllng devices logically falls outside the scope of section 
111* Congress neither approved. Implicitly or explicitly* nor did it 
evert contemplate this type of activity In granting the exemption to 
passive carriers, like telephone companies. The development of resale 
satellite carriers has been seen as a technological advancement that 
enabled cable systems to offer the programming that Congress 
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authorized them to carry through section III. The courts have relied 
on the broad general purpose of section 111 to Justify many of the 
activities of the satellite resale carriers* in doing so they 
declined to construe strictly some of the requirements of section 
111(a)(3). 

However* 1n selling or renting descrambllng devices to some 
earth station owners* the carriers would appear to exercise control 
over the recipients of the programming* This result seems especially 
clear where the carrier both encrypts the signal and then purports to 
provide access through descrambl 1ng devices. But for the encryption, 
the satellite dish-owners would be able to receive the signal on their 
own equipment* The carrl er therefore controls who may receive the 
signal • Moreover , since licensing of descramoTThg dev1 ces woul d 
appear to be a far more sophisticated and active function than the 
passive function of merely providing "wires, cables , Or other 
communications channels,* even those carriers who seek to license 
signals encrypted by someone else would lose their 111(a)(3) 
exempt 1 on * 

Therefore* I reach the preliminary judgment 1n this 
difficult and controversial area of the law, that the sale or 
licensing of descrambllng devices to satellite earth station owners 
falls outside the purview of section 111(a)(3), particularly where the 
carrier Itself encrypts the signal. The exemption failing, the resale 
carrier requires the consent of the copyright owner of the underlying 
programming* 
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August 14* 1986 



Nr. Ralph Onan 
Register of Copyrights 
U.S. Copyright Office 
Library of congress 
Washington* D.C. Z0S40 

Dear Mr. Onan* 

1 have enclosed a copy of H.R. 5126* the Satellite Hope 
Viewer Act of 1936* This bill would attend the Copyright 
Act of 1976 to provide a temporary compulsory license for 
satellite carriers to retransmit superstitions for private 
viewing by earth station owners. The Subcommittee on Courts* 
Civil Liberties and the Administration of Justice would 
appreciate the written consents of the Copyright Office on 
the merits of the bill* 



Sincerely yours* 



Robert W. Kastenweler 

Chilmtn, Subcommittee on Courts* 
Civil Liberties and the 
Administration of Justice 



RVKivra 
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The Honorable 

Robert W» Kas tenmel er 

Cha1 rraan 

Subcommittee on Courts, Civil 

Liberties And the Administration of Justice 
House of Representatives 
WasM ngton, D»C* 205X5 

Dear Mr. Chairman: 

I am pleased to respond to your latter of August 14, 

1986 requesting the comments of the Copyright Office on the 

nerits of hUR, 512S t the Satellite Home Viewer Act of 1986, I 

support Passage of the bin and hope that its enactment will 1n 

the lon3 term assist in the development of marketplace 

sol utl ons to the 1 1 censlno, of satt_l \ \ te-dell vered broadcast 

si gnal % * 




Ral ph cSJln 
The Reg\Jter of 
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COMMENTS OF THE U*5# COPYRIGHT OFFICE 

ON h\R. 5126 
THE SATELLITE HOME VIEWER ACT OF 1986 

The Satellite Home Viewer Act of 1986t H.R- 5126. was Introduced by 
the Chairman of the Subcommittee on Courts* Civil Liberties and the Admin- 
istration of Justice, Robert VI. Kastenmefer, and Representative Synar, 
Representative W1 rth and Representative Boucher on June 26* 1986. This bill 
would create a temporary compulsory license for satellite resale carriers that 
retransmit superstat 1 ons for private viewing by earth stations owners* 

Background 

Si nee the enactment of the Copyrl ght Act of 1976 1 developments 1 r» 
satellite technology and changes In FCC communications policy have had a 
marked impact on the way In whl ch the Amerl can public receives televlsl on 
programming- Sate! 1 1te resale carrl ers dl strlbute "superstat Ions" 1 1ke WTBS 
{Atlanta) and WOR {New York] nationwide via satellite to cable down links, 
and* slmllarlyt other entrepreneurs have created a galaxy of new cable 
programming services for distribution via satellite to cable systems, and the 
home subscriber- The technological development of the home earth station 
fostered the emergence of yet another programming audience: home dish owners 
whose backyard dishes Intercept these satellite delivered signals* 

While cable systems have traditionally paid satellite carriers a per 
Subscriber fee for delivering the broadcast or pay cable signal that they then 
send out over the w1 re to thel r subscrl hers , dish owners who received tnese 
signals have paid no fee* since It was heretofore Impossible for the carriers 
to monitor who was receiving the signals. In order to impede "his 
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unauthorl zed reception of thel r sate! 1 1 te-borne signals ■ some copyright 
holders and resale satellite carriers have started to, or Intend to* encode, 
or scramble* their signals* 

The Issue of scrambling satellite signals has Inspired reaction from 
two dlfferenct sources. Some home earth station owners object to scrambling 
because they believe they have a right to receive satellite programming at a 
price comparable to that paid by cable subscriber recipients of the same 
programming* Once the satellite resale carrier* begin to scramble the signals 
they deliver, and begin to market decoding devices to home dish Owners, 
however, they may lose their exemption under section 111(a)(3) of the 
Copyright Act, and may be liable far copyright Infringement for publicly 
performing copyrighted programming. It Is this latter point that prompted the 
conception of H.R. 5126* 

Under the Copyright Act of 1976* the retransmission of a broadcast 
signal embodying a performance or display of a copyrighted work by a carrier 
Is not an Infringement if the carrier "Has no direct or Indirect control over 
the content or selection of the primary transmission or over the particular 
recipients of the secondary transmi ssl on , " and 1 f the carrier's actl vl :1es 
wl th respect to the primary transmits 1 on "consl st solely of providing wl res , 
cables, or other communl cat 1 0nS channels for the use of others. "JV In Inter- 
preting this provision, the U*S» Court of Appeals for the Second Circuit, in 
Eastern Microwave Inc, v, Doubleday Sports, Inc» > 691 F,2cf 125 (2d Clr* 1932), 
held that a carrier's retransmission of station WOR to cable systems fell 
within the section 111(a)(3) exemption* since It found that the carrier merely 
retransmitted the signal without change and exercized no control over the 
selection of the primary transmission or recipients of the signal- However, 

1. 17 U.S.C. §lll(a)(3) (1976), 
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the court s have never addressed the question of whether a satellite resale 
carrier can scramble secondary transmissions and license decoding devices to 
home earth station owners and still retain the section 111(a)(3) exemption. 

Congress neither approved, Implldty or expl Icity, nor did 1t even 
c ontempl ate this type of activity In granting the exempt Ion to passive 
carriers. The Copyright Office has taken the position that L In selling, 
renting, or licensing desc rambl 1 ng devices to earth station owners* the 
carrier would appear to exercise control over the recipients of the program- 
mi ng * Moreover, licensing of descrambl 1 ng dev 1 ces would appear to be a far 
nore sophi stlcated and act1 ve f unctl on than the passl ve function of merely 
provl dl ng "wi res . ^abl es , or other communlcatl ons channel s * " Theref are, 1 n 
response to pub^ 1 c and Congress! onal 1 nquiry , the Copyrl ght Office has 
concluded that t^e sale or licensing of descrambllng devices to satellite 
earth station owners falls outside the purview of section 111(a)(3), particu- 
larly where the carrier itself encrypts the signal* 

If a carrier is not exempted from copyright liability under section 
111(a)(3) because It engages in the sale or licensing of descrambllng devices, 
the carrier requ'r^s the consent of the copyright owners of the programnlng 
embodied 1n the signal 1t retransmits^ To facilitate satellite carriers' 
compliance with the copyright law, and to balance the interests 0 f copyright 
ovmers. cable systens, satellite carriers, and the viewing public^ several 
members of the S^bconmi ttee on Courts* Civil Liberties and the Administration 
of Justice, and representative Wirth of the Subcocnm i ttee on Telecommunications 
i nt reduced H.R . SI 25* 
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Kftjor Provisions of H.ft. 5125 



H.H. $126 would amend the Copyright Act to provide for an eight jear 
compulsory license far satellite carriers that retransmit superstitions for 
r r-1vate vlewl ng by earth station owners* The terms of the new compul sory 
license would be set out In a new section 119* 

The section 119 compul SOry 1 1 cense would apply where a secondary 
transmission of the signal of a superstatlon Is made by a satellite carrier to 
the public for private viewing, and the carrier makes a direct charge for such 
retransmission service to each Subscriber receiving the secondary transmis- 
sion* or from a distributer* such as a cable system, that has contracted with 
the'carrler to deliver the retransmission directly Or Indirectly to the public 
for private viewing. The compulsory license would not apply* and a satellite 
carrier would be liable for copyright Infringement, in Instances 1n which (1) 
the satellite career does not deposit the statement of account and royalty 
fee required by section 119; (2) the content of the programming or commercial 
advertising or station announcements embodied In the signal retransmitted Is 
In any way willfully altered or deleted by the satellite carrier; or (3) the 
satellite Carrier discriminates against any distributor 1n a manner which 
violates the Federal Communications Act of 1934 or the FCC rules. 

The section 119 compulsory license would operate 1n much the same 
way as the section 111 cable compulsory license* However, under section 119 
the method for determlnlnlng a royalty fee 1s unique. The bill would allow 
the copyright owners , s a tell Ite carrier* , and distributors voluntarily to 
negotiate a fee far the corapulsory license* If the parties do not previously 
set a fee by voluntary negotiation, the bill provides a statutory fee of 12 
cents per subscriber per secondary signal delivered that would apply for the 
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first four years that the compulsory license Is In effect- Prior to 
expiration of the first four year period (January 1* 1987 until December 31, 
1990)* the bill requires the parties to attempt to negotiate a fee for the 
second four year period of the license (January 1 4 1991 until December 31, 
1994). If some or all of the parties do not voluntarily negotiate a fee* the 
bill requires the parties to engage in Compulsory arbitration to determine a 
fee for the second period. A rate decided by compulsory arbitration Is 
subject to Judicial appeal to the United States Court of Appeals for the 
District of Columbia Circuit. 

The bill would al 1 ow sate! 1 1 te carriers to contract vrl th dlst r1 bu» 
torst such as cable systems, to market their services and collect royalties. 
Howeveri the satellite carrier remains responsible under the bill for filing 
statements of account and paying royalties for services provided under the 
section 119 compulsory license. 

Section 119 contains definitions for the following terms: antitrust 
laws; distributor; primary transmission (same as the 17 U.S.C, §111 defini- 
tion); private viewing; satellite carrier, secondary transmission {same as the 
§111 definition); subscriber; and superstat Ion- 

Copyright Office Conclusions 

The Introduction of H.R. 5126 demonstrates concern on the part of 
the bill's proponents that copyright owners receive adequate Compensation for 
the addi tional publ i c performance of thel r programming by sat el 1 i te carriers 
that scramble broadcast signals and fi^t-her market the signals to home earth 
st it i do owners. The Copyrl ght Of f 1 ce *ha res that concern and supports the 
public policy objective of encouraging satellite carriers to pay royalties for 
their use of copyrighted programming. 
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Under Ordinary cl rcuii stances , the Copyright Of f 1 ce advocates d 
roarfeetpl ace sol utlon to a copyrl ght 11 censing problem wherever feasible * 
However , the Office recognizes that It is not Immediately feasible for 
ca rrl ers to create a market pi ace structure for the purchase of prog rami 1 ng 
licenses for the works that are currently being retransmitted via satellite 
and that will soon be marketed on a scrambled signal. Accordingly, the Office 
supports the short term solution afforded by H.R- 5126* Because the compul- 
sory license that would be establ Ished by H.R. 5126 Is of a short duration, 
and Is merely Intended to provide compensation to copyright owners during the 
Interln period In which a marketplace mechanism for negotiating programming 
1 1 censes 1 s evol vlng* the Off 1 ce concludes that the bill 1s an appropriate 
solution to a difficult problem. Futhermore* the bill's mechanism for setting 
the second term rate by encouraging voluntary negotiation, and In the alterna- 
tive mandating arbitration, provides a first step toward the establishment of 
the marketplace solution that should ultimately develop. 

The Copyright Office real 1 zes that 1 n the com1 ng weeks , h.R- 5126 
may be anended by the Subcommittee. The Copyright Office recommends that the 
duration of the section 119 compulsory license be shortened from eight to six 
years, with a three year period for the 12 cents per subscriber per signal 
rate to apply and a three year period for the negotiated or arbitrated rate to 
apply. This would force the parties to expedite the development of a free 
market licensing mechanism* 

In addition, the Office recommends that the Subcommittee reexamine 
the definition of "subscriber" In proposed section 119(d) £7). A.s It Is 
presently def 1 ned , the term "subscriber" woul d 1 nclude 1nd1 vidual dwel 1 1 ng 
units * n multiple unit buildings that receive satellite signals* These 
bui 1 dirt^s general ly receive trans^i ssl ons from satel 11 te master antenna 
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television ( SMATV) systems. with Increasing frequency * SMATV operators have 
sought to use the compulsory licensing provisions of section 111 of the 
Copyright &ct to satisfy their copyright Obligations for ret ransml ttl ng the 
signals of television broadcast stations- While the Copyright Office has net 
taken any position on the eligibility of SMATV operators to invoke the section 
111 cable compulsory license* the Office accepts statements of account filed 
and royalty fees deposited by SMATV operators for whatever value they may be 
held to have by a competent court* The Office urges the Subcommittee to 
consider carefully whether or not it 1s appropriate to define the recipients 
of SMATV services as "subscribers" under the proposed section 119 compul so ry 
license while the issue of whether or not SMATV systems are "cable systems" 
under section 111 1s still unsettled* 

The Copyright Office 1s impressed with the spirit of Innovation 
tempered with caution that has characterized the development of H.R. 5126, and 
concludes that the timely passage of the bill » with minor modifications* would 
serve the public Interest* The bill entrusts new responslbll ites to the 
Copyright Office relating to the voluntary negotiations and compulsory 
arbitration procedures, and the distribution of the royalty fees. The Office 
1s aware that it has been suggested the Copyright Royalty Tribunal should be 
given so-ie or all o* these responsibilities* On this point* the Office defers 
to the judgment of the Congress. We are prepared to carry out whatever duties 
Cong ress no.idat^s, but we do not seek them* The Copy ri ght Royal ty Tr i bu nal 
wojld ne an appropriate alternative* 
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Mfl?.6fl^ nUM?]U Atpnyt P-fun*** 
77Jp-3EL1 



September 16, 1986 



Honorable Robe rt W * K^ste nme i or , Cha i r nan 
Subcommittee on Courts, Civil Liberties, & 
The Administration of Justice- 
213? Rayburn House Office Bui ) di no 
Wa s h i n g L on * D,C, 20515 



Dear Mr • Chai ri^ar, , 

As a result of r epV esenutions naoe by other industries, 
the r e ems t c be some uncertainty as to the pos i t i on of the 
National CabH Television Association on H.B, 5126* the Satellite 
Home V i ewer Ac t of 1 9 B6 . NCTA is not opposed t o passage of H * F , 
5126. 

As you k now f r on bo th our private discussions and my 
testimony we feel that it is necessary to bring the Copyright Act 
up ta speed with the latest t echno logy * in doing so it is only 
equitable that ba cky a r d dish owner s have access to the same 
distant signals do cab le subscribers. 

Viz have reviewed the 5u bcommi ttee's Discussion Draft of 
Sept embe r 12, 1986. Ev en t hough i t does not r ef lec t the major 
r ecomme nda t ions which we made in our testi mony , our pas i t i on 
r ema ins the same - We do not oppose passage of H.R. 5126* 
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SATELLITE TELEVISION VIEWING RIGHTS COAUTION* /JVC 
Auf Gfffca Bom 18333, Washington, 0.C. 20O3S 



Gmnmni Court***/.* Richard L* Brmm 
1820 N Strwot, N. W., Suit* SfO 
WmMNngton, O.C 20036 
(2Q2) BB7-0600 



September 16. 1986 



The Honorable Robert Ka-ttenmei&r 
Chairman, Subcommittee on Courts, 
Civil Liberties, and the Administration 
of Justice 

Committee on the Judiciary 
2117 Rayburn House Office Bldg. 
Washington, D.C* 20515 

Dear Mr. Chairmant 

it is our understanding that H.R. 5126 la scheduled to be marked-up by your 
Subcommittee tomorrow. Wc strongly support the bin which you end the co-sponsors 
have drafted. The bill will clarify the rights of Individual homeowners to obtain access 
at a fair price to the satellite delivered broadcast television programming which is 
available to others. The bill- as drafted, represents a fair and balanced effort to 
compromise a variety of conflicting interests. It maintains the consumer's access to 
television service while establishing a means of compensation for copyright interests, 
thereby encouraging' their continued creativity* 

it Is our understanding that several large special Interest groups are now seeking: to 
amend parts of the bill to restrict the rights of home dish owners. We arc concerned 
about efforts that establish a threshold of access by satellite dish users to new 
superstattons based on their availability to 10% of cable subscribers. By way of 
reference* most of the existing super stations are not currently available to that many 
cable subscribers* Inclusion of this threshold wil] restrict the uses of home satellite 
dishes and foster a further competitive Imbalance between the home satellite industry 
and the cable television industry. This amendment would, in effect, serve to protect 
industries which do not need protection while restricting- access to underserved 
Americans* We see no reason to impose such an artificial restriction. 

Should the Subcommittee feel that such a restriction is necessary* we would urge a 
provision grandfathering superstations which were uplink ed within 180 days of enactment 
of the legislation* Should the Subcommittee wish to tie the future availability of 
super stations to dish owners to their availability to cable television subscribers, we would 
urge a threshold be set at 2-1/2 percent which is closer tot but still exceeds, the current 
availability of several of the super stations to cable television subscribers* 

It is also our understandings that the networks have registered an objection to the 
inclusion of network affiliates as "sup erst at ions"* We believe that all Americans who 
have the capability of receiving network; signals should continue to be able to do so. We 
do not wish to unreasonably interfere with the network and local station relationship* 
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But don't confuse true cable services with Superstation "c^rrlerfi / The latter 
have no proprietary rights In the programming the/ carry and pay nothing to get 
1 t* Their sources of programming are the free, unscramb led » over-tbe"alr signals 
of local television stations. They take thlo programming and retransmit It Into 
markets across the country ■ — markets In which the exclusive righto to the same 
programming have already been sold to a local station in that market. 

By allowing Superstation "carriers" to scramble these Qlgnalo, the federal govern- 
ment would be condoning the taking of a free aervlce and turning It Into a pa^ 
service » Or * put ano ther way , the Supers tn tlon "carriers" wan t the Congress 
to bless the Practice whereby a "carrier'* can steal a station's signal j then 
scramble It to keep someone else from stealing It from them! 

Solution! Prohibit Superstation Scrambling 

Rather than needing a 20 page bill to create another complex and convoluted com- 
pulsory license to allow Superstslon scrambling, Congress should simply prohibit 
It. (NOTE: This would not Include true rable program services*) 1NTY haa propos 
to *m end Section 111 of the Copyright Act with a few words (see attached) In 
lieu of H.R. 5126* Remember, theae Supers tat Ion "carriers'* only stay in business 
because of the "passive carrier" exemption, which amounts to a Substantial govern- 
mental subsidy. A prohibition on ac rambling is a small price to pay for this 
privilege of operating outside of the normal marketplace for copyright licenses. 

In short, we believe this la a fair solution* It's fair to home dish owners 
end Its fair eo Supers eat I cm "carriers" 4 ' (after alii if none can scramble, the 
cable Industry cannot play one off against the other). 

Host Importantly, from our standpoint, if the Supers tatlona are not scrambledi 
there wl 11 be no need eo amend the copyright laws to d Is— honor our exclusive 
program contracts, 

A Network Amendment to H*R» 5126 Would Ba Grossly Unfair 

The big three networks — ABC, CBS and NBC — are attempting to amend H.R. 5126 
to exempt themselves , In other words, "carriers" would have a compulsory license 
to steal, Etc ramble and sell the signals of Independent stations, but not network 
affilates* Ue hope the Congress will sea this for "hat It las a transparent, 
self-serving attempt to gain special treatment for networks over Independents. 
It la wrong lor the signal of any station, network or Independent, to be uplinked 
to a satellite and hurled around the country without the station's permission* 
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The Honorable Robert KnstenmoJer 
September 15i 1986 
Pago 2 

For this reason* and to the extent that the Subcommittee la sympathetic to the network 
view* we would suggest that carriers be permitted to market network affiliates to dish 
owners who are outside of either the predicted or actual reception area of a network 
affiliate. 

A gain f we wish to reiterate our support for the efforts of the Subcommittee as 
embodied In H-H- 5 126 to resolve these Issues. The Subcommittee has taken a leading 
role In addressing a matter of critical Importance to millions of Americans who depend, 
for access to Information and Ideas, on direct satellite reception. We look forward to 
mark-up of the bill and working with you to achieve passage of this Important legislation 
this year. 



Slncorelyi z 
JLictmrrfu. Brown 

Counsel to the Satellite Television Viewing 
Rights Coalition 



RLB-mlt 

ce; All Subcommittee Members 
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1771 N Street, n.w. 
Washin&tqn. d.c. 2D036 



NATtONAL ASSOCIATION Of BRDa DC ASTERS 



£0WAHD Q, FR1TTS 

President & CEO 

(202) 429-5444 



September 10, 19S6 



The Honorable Robert W. Kastenmeter 
Chairman 

Subcommittee on Courts, Civil Liberties and 
The Administration of Justice 
2137 Rayburn Houw Office Building 
Washington, IX C* 20515 

Dear Chairman Kastenmeier; 

I understand the Subcommittee on Courts, Civti Liberties and the Administration of 
Justice will soon meet to mark-up H.R. 5126, the Satellite Home Viewer Act of 1986. 
The National Association of Broadcasters wishes to express Its opposition to this 
expansion of the compulsory license currently enjoyed by passive satellite carriers* 

We view the compulsory license contained in Section 1 1 1 of the 1976 Copyright Act 
as an extraordinary form of copyright preference. The reasons cabie television was 
accorded that preference have been debated extensively and It is not our purpose to 
continue that debate here* We only wish to ask why satellite carriers should be given an 
even broader license than contained In the 1976 Act* Are they a struggling Infant 
Industry? Did they exist prior to the creation of their compulsory license, as cable did^ 
Can they not negotiate In the opetv marketplace for the programs they retransmit, just as 
the broadcasters negotiated lor tho/e very programs? 

Our system of free televlslor Is based upon the concept of distinct markets. Ft 
draws its strength from the individuality of those markets* Programming rights are 
purchased on a market basis* To the extent those rights are undermined by the 
extraordinary copyright preference of compulsory licenses, those markets become less 
distinct and eventually could cease to exist for purposes of program contracts. This 
seems to us to be the very antithesis of copyright law* 

In rare cases, compulsory licenses have been granted to preexisting industries for 
extraordinary reasons. The satellite carrier Industry, however, was actually an 
outgrowth of the compulsory license Itself — and at the expense of all those who must 
vie in the open marketplace against the programming distributed by those carriers. 

Mr. Chairman, we compete in a very complex and sometimes unfair arena* We 
can't envision the need for more compulsory licenses or expansions of those existing 
licenses. H. 5126 Is a step in the wrong direction and we oppose its enactment. 



Sincerely, 
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PRESTON B PADDFN 

September At 1 986 



The Honorable Robert W. Kastanmeier 
U*S* House of Representatives 
2328 Ray burn House Office Bldg . 
Washington # DC 20515 

Dear Mr* Chairman: 

When Congress reconvenes # the Courts subcommittee will 
mark-up H-R- 51 26 # the so -called " Supe rstat i on scrambl- 
ing 14 bill. For reasons outlined in our August 4th 
letter to you (copy attached ) , INTV strongly opposes 
th is legislation and seeks your help in defeating it. 

We are also attaching a recent article from the New 
York Times which details how Independent stations are 
suffering from skyrocketing program costs. H-R- 5126 
would add insult to this financial injury by granting 
yet another party — the Supers tat ion carrier — a 
compulsory license to exhibit in o ur markets the very 
same programming which our stations have purchased 
on an exclusive basis in the ^ open market - Worse yet # 
the only "need" for this legislation is to pacify the 
cable industry 1 s relentless pressure on Supers tat ion 
carriers to scramble their retransmissions in order 
to diminish competition from backyard dish owners - 

Exclusive program contracts negotiated and paid for in 
the open market by Independent stations deserve the 
recognition and protection normal ly available under 
the copyright laws- For this reason we ask you to 
oppose this leg i slat ion * 

We believe the concern over home earth station owner? 
can be met by a short addition to Section 111 which 
would make it illegal for carriers to scramble free* 
over— t he-air broadcast signals and still qualify for 
the "passive carrier" copyright exemption* We would 
ask that you support th is language as a substitute 
for the new and convoluted compulsory license contained 
in H * R * 5126. 



ASSOCIATION OF INDEPENDENT TELEVISION STATIONS. INC 
12O0 EIGHTEENTH STREET, NW WASHINGTON DC 20036 [202)867-1970 
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The Honorable Robert W* Kastenmeier 
September A , 198 6 
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Finally/ we are concerned that the subcommittee may 
adopt an amendment on behalf of the three networks 
which would prohibit a carrier from turning a network 
affiliated station into a Supers tat i on . The networks 
argue that bringing network programming into a market 
on a Superatation would severly harm the local affil- 
iates who ha\m exclusive licenses to exhibit the net- 
work fare in their local markets* While we completely 
agree with the networks' reasoning/ it is inconceiv- 
able to us that the Congress would recognize and 
respect the exclusive programming licenses of network 
affiliates while ignoring those of Independent stationsl 
In shortf there is no public policy basis for distin- 
guishing between network programs and Independent pro- 
grams in the context of this legislation. People who 
want to hurl programs of any kind up onto a satellite 
for distribution across the country should first acquire 
the necessary rights to those programs* 



Thank you for your consideration. 



Best regards/ 




Preston R* Padden 
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INTV OPPOSES H.R. 5126 ~ SUPERSTATE SCRAMBLING BILI 



Description ! 

This bill would allow the satellite "carriers" of supers to tloUfi to begin rambl- 
ing their tranAiniB s Ions und selling, descranibLing r iflh ts to hone ear th s tatlon 
owner* (who now receive the oigpala free of charge). 

Def lot tlOPfl J 

• A SUPERSTATIOH is nothing more than a local television station whose free, 

over-the-sir algnal has been taken by a "carrier" and distributed by satellite 
to cable systems across the United States. The local station cannot prevent 
these third-party "carriers** from taking Its signal and selling it to cable 
operators (who, in turn, charge their subscribers to see it>. 

a Supers tat ion "CARRIERS" are the companies that take a local TV signal and 
use a satellite to deliver it to cable systems* These "carriers** (United 
Video, Esatern Microwave, Southern Satellite) are able to steal the eigaala 
of local broadcaetera without permission and without copyright liability 
by hiding behind a provision of the 1976 Copyright Act (sec. 111(a)(3)) 
which exempts from liability "pos&ive common carriers." In fact, when a 
company like United Video distributes Mew York Independent station tfPIX 
by satellite! the passive common carrier is actually RCA-Americomi the company 
which owns the satellite and operates it as a common carrier* 

H.R. 5126 is Hot Heeded to Help Home Dish Owners 

Right now p home dish owners can freely receive Super s tatlon signals. However t 
the cable industry reportedly has mounted relentless pressure to force the b enabl- 
ing of all cable program eervicee f including the Superstations. 

Passage of H.R. 5126 will facilitate the scrambling of the Supers ta t Ion r but 
ia not needed to aid home dish owners* 

What* s Wrong With Scrambling ? 

For true cable services, the answer ia "nothing*" Although there is a continu- 
ing dispute about how and under -what tema and conditions descraabling rights 
are sold to home dish owners ■ we don't question the right of true cable programming 
services to scramble. These services — such as HBO f ESPK, CNN — go out Into 
the open market and buy or create the programming they then distribute by satellite* 
These aerviea do not hide behind a compulsory license or passive carrier exemption 
to gaE-B access to programming: They negotiate for it and buy it! 
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PROPOSED LEGISLATIVE LANGUAGE TO CLARIFY THAT SUPERSTATION 
"CARRIERS" MAY NOT SCRAMBLE THEIR RETRANSMISS IONo AND STILL 
QUALIFY AS "PASSIVE COMMON CARRIERS' 1 - LANGUAGE WOULD BE A 
COMPLETE SUBSTITUTE FO lit; TEXT OF H-R- 5126 



Title 17 , Section 111 (a) (3) , United States Code is 
amended by inserting after the words "the particular 
recipients of the secondary transmission" the following : 

"who does nothing to alter or encrypt the secondary 
transmission, 11 - 
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Independent TV Gets Tighter 



By GERALDINE FABRIKANT 

Two yean B go, independent televi- 
sion tlailons were beaming a bright 
pietore. With a bigger share of televi- 
sion Jdvertising dollars and im- 
proved rncingc, they were giving the 
networks more of a run for iheir 
money than over. 

8u( at more and more entrepre- 
neurs decided co Ret a pit -it of the ic 
lion* celeviaton advertlclng In general 
started to level ofl\ Now, the rising 
number of new Independent tcations 
and sluggish ad dollars have com- 
bined Willi unexpected rises In ihe 
cost at programming to dampen the 
outlook lor many of the nation's 260 
independent*. 

Nowhere Is Hi at clearer than in Ihe 
financial dala for several at 'He live 
tuition* dial the Tafi Broadcasting 
Company ha* recently put up for sale, 
Ac WCIX-TV in Miami* for example, 
promt h*ve dropped to M.6 mt litem. 



from $10-4 million, An lour years as 
advertising revenues flattened, pro- 
gramming cosls shot up and pro mo 
1km colts soared, 

Tali also laeet prableira in Dallas 
and II out tort twrnusc ol K enera ' op- 
pression in Ihe markets and in- 
creased competition Irtim newer Ka- 
lians, 

'Problems Are More Intense' 

"The problems are. more Intense 
tor independent stations than for net- 
work a mil ate?/' said Denntt Leibo- 
wltt. an analyst at the Donaldson Luf- 
kin A Jenrclle securtuct Corpora* 
tton. 

"There are not Ihe same program- 
ing co*f pressures on -trftllaleaV' he 
noted, "because they aet ihe bulk ot 
(heir progrtmmlng from Ihe flel - 
work! And Ihe addition at a new tnde- 
pendenl in a market (hat already hat 
several It much marc severe on tndc^ 
pendenia than affiliates," The high 
programming budgets of the nei- 



workt allow lh*m lo suracc at lean 

two»thlrd4 ot (he audier jes,'leavin£ 
the independent! ta divide (he re- 
m abide r, 

Only one ot the slat M>ns Tafi is sell* 
ing_ wtAF TV in Philadelphia, had 
cons i si on I g row I h tn operating oral' 
, Hi. For che res(. results have been 
weak over (he past acveral years, 

For example, WClX saw its operat- 
ing profit belare depreciation Plum' 
met nearly *ti m It boo from fiscal IMU 
co Ihe fiscal year thai ended March 
31. white revenues — (27 million tn 
IW — fell nightly In thai period. 

"The tlntfOfl hid undoubledty suf- 
fered tram increased compel! lion 
and inc retted program cosis si net 
Tart bought ft," Mid Howard Stark, 
an independent television ttatlun 
broker who Mid Taft ihe Ml* mi tta. 
cion m iaex "J* is one of the nv>ti 
competitive Italians In the market/' 

WClX hat several things go Ins for 

Omtloued on Page Dt7 
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The Tightening Market 
Far Independent TV 



C as ll a m id From First Bosfneos t*age 

however. Mill VHF atollon* which 
i mfifU H has belter placement 0*1 the 
dial and * stronger signs), And it i* 
■1111 the leading independeni in Miami 
In market share, the number ol 
hum** with vkwer* watching tclevl. 
i lion. 

Thre* Ne* Independents In Miami 

Nevertheless it i* fsciruj Increased 
competition. TTire* irrf*epende*us 
have come to Miami In in* p»*t five 
years* WBFS-TV, a UHF station that 
only came on (he air in November 
IM< is now felling a seven share In 
mxn( Nielsen data* compared with 
in efShi share for WCIJC The new 
channel launched try Milton Grant, 
in entrepreneur, had * four share In 
lis tint r*mr 

Additionally. Odyssey Psrtnera.sn 
Investment group* has started ^DZL, 
TV, also an Independent, which Is ge(- 
tins ■ slid re. 

As s result of increased competl- 
lion, aey con factors nave escalated 
at u/ClJC Independent station** which 
cannot depend on the networks for 
* their programming, have to bW heav. 
Ily lor oulside shows* particularly 
reruns of old network series. Trie bra- 
dins h*a become highly competitive* 
so that st WCIX, programming costs 
Jumped to $77 million in Itstal 1^ 
tram W.4 million in hical IBM. 

The other major Price Increase hat 
been expenditures on promotion and 
nctty* which row to 11.2 million 
yes r. from 1*20.300 In rises 1 \ 9&4 

Market Saturation Mated 

"There sre simply more stations 
than the market can support/' said 
one broadcast executive who ssked 
noi to be named. "The stations are 



aim making rnunty. The problem is 
thai the value of the station has des > 
e lined in terms of absolute numbers, 
It might have been worth MO ml man i 
or % 90 million- Now It Is worth 140 mil. 
lion or *«J million" 

Because ol the Uri« Hispanic audi, 
ence In Miami market*, there «re 
also several Spanish Un^utgf sta- 
tions, and lh*y too hsve had *n Im- 
ps el, 

"Miami I* a unique mufket be- 
j clause the two Spanish- language ala- 
jllona may not directly erode the Eng- I 
I l*h- language advert 1 9 Ins pool, but 
they take audiences away from the ' 
E n| I tatvl anguage its I Ion V ld 
Barry Lewis, a general partner at 
Sandler Capllal Management, That 
reduces ratings, so th*t * tat ton* have 
a tough time raising advertising 
rates, he explained. 

Problems in Dsllas and Houston 

WCIX is not the only bad news ut 
TalL 

The Houston statior KTXH.TV, 
, was launched only two years ago but 
has had ■ succession ol owners, 
Started by two entrepreneurs, il was 
sold to the Quil Broadcasting Compo- 
ny, which In turn sold U la Tof^ which 
has now put *t up for sale. From the 
data available, it appears that operat- 
ing Income has tallen dre.mettca.1lY. 

The Income pjclure is also poor at 
KXTA-TVln Dai I as. which hsd oper- 
ating income of $J million far the 
seven months ended July 31. IBB5, but 
sew lis income drop to Si. ft million for 
the eight months ended M*rch at, 
IBfl4LT*ft acquired the station in I9&V 

gig Gains at Philadelphia Station 

The best performer of the stations 
Tali Is selling ts wTAF.TV, In Phil*, 
delphta* where operating profits 
climbed to III 0 million in fiscal J9ti6. 
from 15 fl million In 181!, That was dt- 
•pile an Increase in programming 
coita to 1 13 rmWon, f rom million, 
in that period. Those added costs 
were more than msde up by in- 
creased advertising Dollar*, which 
climbed to f*& million, from 1 17 mil- 
lion, from 1062 io IBM. Another factor 
helping WTAF was that there has 
been only one new independent ?ta» 
lion in Philadelphia m recent years. 

E*rly last year there were 114 inde. 
pendents nationwide* compared with 
the 260 today, in addition, there are 
I ewer shows available Tor reruns 
these daSf*. Unless a series Posts 01 
least three years, there are not a suf- 
ficient numbers of episodes to sell to 
the Independents Al a resutl. stations 
are willing to pay top dollsr for net. 
work hit*. 



The In Halloa Factor 

The slowdown in the infUttoi r«te 
has ahwi hurt independents said 
David Londoner, an *nalysl with 
Worthetm sj Company. Throufth ibb*. 
Ihey did partleuUrly well because 
programming was bought lor live- 
year period* at rixed costs, *nd tnfla- 
lion increased revenues and prolit 
merlins. But now, he aaid r "program . 
"Vigig costs are more competitive and 
independent* are not getting the 
Inflation boost on ihe revenue side.*' 

The total value of the five Talt sta- 
tion!, wftych Include *n independent 
•tatJon Ini Washington, was pul II at 
I287JS minion by one broadcasting 
analyst. 



343 



340 



f 




AftMGIATON Or INDEPENDENT TECEVOlO** BTATIOWS* INC. UOO EKjHTCCNTH ST.. N.W, - WASH I NOT OH. OC ZOOM ■ \202] 
August 4, 1986 



AN ORIGINAL OF THIS LETTER WAS PERSONALLY AP^ESSEP TO *:ACH 
MEMBER OF THE COPYRIGHT SUBCOMMITTEE 



On Thursday* August 7. the Subcomnitteu on Courts* Civil 
Li beetles and the Administration of Justice will hold a hearing 
on ft , R * 51 26* -a. fal 1 1 vhich would create yet another compul sory 
license. This one would authorise the sale of scrambled "super — 
station" signals to home dish owners* 

1NTV V igoroualy opposes this leg i slat ion on the grounds 
that the original cable compulsory license needs to be amended 
before i><_ v ones are created * Moreover t as outlined in the 
at t ached tea t i mony I vili give on the 7 th * we be 1 i eve there 
i a a £ ac s impl er short- tern solution to the concerns of back- 
yard d i sh owners * 

Briefly, I MTV " 3 position »3 follows: 

X ) The carriers o£ the local Independent a tat ions called 
"supers tat ions" are* in £act * active cable programmers 
and ■ as such* not entitled to the "passive common car- 
rier" status which exeop&s them from copyright liability. 

2) changes i n FCC regulations since the passage of the 

copyright ac t in 19 76 give the compulsory 1 i cense higher 
status than program contracts openly negotiated in the 
marke t pa Ice . To wit: superstat ion carr i ers are a 1 loved 
to deliver to cable operators programming from distant 
Independent stations even though local stations have 
negotiated for* and purchased exclusive local rights 
Cor that same progcamnlng* This effectively negates 
a major feature of these negoc i ateri ? ■ tenses . We si mply 
do not believe Congress ever i n ten ed that the compulsory 
1 icense voul d take precedence ov^c negotiated i 1 censes * 

3 J unt i 1 items 1 1 and 12 above can be correc ted t the short 
term solution to supers tat ion scrambl ing is CO proh i bi t 
it. Unl i ice the scrambl ing of Crue Catsl e services like 
NBo or ESPN tvhere the services have negotiated for 
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program rights)* the aupcracaclon carriers have no rights 
whatsoever in the programming they retransmit* The 
passive carrier exemption gives these carriers the right 
to steal the programmi ng of a local Independent a ta t ion 
in the first place-" now they want to act amble that pcograin'- 
ming to keep others tcom stealing it from tftejnf what 
chutzpah ! 

Please understand that we are not taking a position on 
the scrambling 0 f true cable services. we do* however* stren- 
uously object to supers tat ion carriers taking a t req service 
(the over-t he— a i r signa 1 of an I ndependenc a t At ion Tn its local 
market:) and turning it into a pay service by scrambling. 

While I hope you will be at the hearing on Thursday * we 
would very much 1 ike the opportunity of discussing our testis 
raony in advance with your staff . 



Sincercl/r 




Pros tor* P addon 
pt es ident 



PRP: s 

Eric 1 as u re 
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APPENDIX IV 

Further Materials Relating to Earth Station /Copyright 
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NINETY-NINTH CONGRESS 

1H.«*. 3£ou£e of ftqpretfetttatfbetf 



SUBCOMMITTEE ON TELECOMMUNICATIONS. 
CONSUMER PROTECTION AMD FINANCE 
OF THE 

COMMITTEE ON ENERGY AND COMMERCE 
WASHINGTON, DC 20515 

March 13, 1986 



The Honorable Robert w, Kastenmeier 
C ha 1 rma n 

Subcommittee on Court** Civil Liberties 

and the Administration of Justice 
2137 Rayburn House Office Building 
Was hi ngton, D*c* 2051 5 

INSIDE MAIL 

Dear Dob; 




Thank you for your recent letter and the enclosed correspondence 
from your constituents regarding the satellite signal scrambling 
controversy* I appreciate your ongoing interest in this very 
important pub lie policy i ssue » 



As you know? the Subcommittee on Telecommunications examined some 
of the concerns arising f ->m the scrambling of satellite-delivered 
programming at the hearings we held on March 6th* 

AmOng the issues that were explored were the consumer confusion 
related to scrambling and the avail abili ty of decoder boxes r access by 
dish Owners to broadcast network and superstition services, as well as 
th« status of competition between the cab la and backyard dish 
industries* To ensure that dish Owners' concerns are fully addressed, 
a se co nd hear 1 ng will a lso be echadu 1 ed for the near f u ture » 

I would be more than happy to keep you apprised of our 
deli berat ions over thi a import an t 1 ssue and accord i ng ly , am send i ng 
you copies of all of the testimony presented at the hearing* please 
do not hesitate to contact me if you have further questions Or need 
more Information. 



With best wishes/ 




TEW t eg 



Enclosure 
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1713 Lgng^otth houm oftlce Building 
Washington* D„C. 20515 
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Richard L , Brown » Esqul re 
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He, Mary Lou Htins 
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130 East Main street 
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Senior Vice President 
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STATEMENT OF THE 
HONORABLE TlttOTHJf WIRTH, CHAIRMAN 

SUBCOMMITTEE ON TELECOMMUNICATIONS, CONSUMER PROTECTION 

AND FINANCE 

"ENSt/RlNG ACCESS TO PROGRAMMING FOR THE BACKYARD SATELLITE 

DISH OWNER" 
THURSDAY, MARCH 6, 1986 

Good morning . tfelcooa to the Subconai tta* on Telecommuvtlcat ton ' s 
version of star Wars. 

This morning ws will dticuis a subject that only a short: time ago 
might Hava sssmed Ilka pure sclance fiction — the ability of a 
cons una r to put up a dish in his own backyard and receive ovar 100 
channala of television programming baaned off a satellite ovar 20,000 
ml lea *w&y + 

Today thla fantaay is reality for almost two million Americana. 
In fActf the satellite dish has taken csntar stage so that it la now 
tha liodlng consumer elcttontci public policy issue of the day* 

in focus;' *ig on t ha t lasue thla mo rning, ou r he* r Inge today are 
Intended to accomplish two goals i first to look back over the past 
year since the enactment of the law 1 authored, with the help of ay- 
good friend Congressman Tauzln* formally legalizing tha backyard dish, 
and ascond, to look ahead as to how wa can continue to ensure accesa 
by dlsK owners to gat all i te-del lv* red programming — and anauro accesa 
at competitive rate* — particularly as more and more programmers 
scramble thai r signal a . 

Unfortunately* In recant months , consumers have become 
Increasingly confused and alar me d by tha announcement of many cable 
programmers * as well as the broadcast networks, that they Intend to 
sc rambl a their signals* Many obse tvet a pred lc t ed that tha skies 
appeared to be "going dark** for the backyard dish owner. I do not 
share this view* I believe the satellite dish industry will flourish* 
Simply put* it is too Important a technology, providing too many 
bene fits to the consume r , for its great promise to be sgutlchod * 

For example* because of the backyard dish* citizens in rural 
areas of my home state of Colorado like Sterling* Fort Mo rgan , or 
Yuma , now have access to the incredibly diverse television prog ramn ing 
that previously was available only to those wired to a cable system. 
It can bring to c 1 1 1 sens in Durango or Grand June t i on , Col q r ado r two 
ve ry moun t a lnou& areas* access to a mountain of programming — 
pr ogr amml ng so plentl f u 1 * it would take a v iewe r all thtec hour s of 
prime time television to briefly sample each channel available to the 
dish owne r . in fact, in 1986, dish owner s have the abi 1 1 1 y to watc h 
in a single night what vou Id nave been almost an entire year's worth 
of programming in 1966 1 

This Subcommittee has always championed ' the public policy goals 
of access and compe 1 1 tlon in t elecommuni cat ions* The so goals guided 
us when we authored the law legalizing the use of the backyard dish * 
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Mow Congress must iniutft that these basic principles are f o 1 lowed to 
fully protect the rights of the backyard dish owne r in ensuring access 
to programming at competitive rates. 

The backyard dish industry has cone a long way in a very short 
period of time ■ Only a couple years ago, many believed a backyard 
dieh owner was a pirate — stealing programming he had no right to. 
The 1984 Act put an end to that ridiculous notion. Although some 
industries did not want the backyard dieh to be made legitimate, the 
supports re ot my amendment though t the ss viewe ware not l«g 1 timet e — 
that advances in technology ehould be fostered* not blocked? that 
peopl e in rural and less populated areas should be given accees to 
programming, not excluded from it. 

So over the laet fifteen months much has happened — dishes have 
been legalized; a right ot access to unscrambled eignale hae been 
established) most services that are scrambling say they intend to make 
their programming available to dish owners; and , a uniform scrambling 
techno 1 ogy seems to be deve loping which , we hope , will mean co nsumer s 
will not have to pu r chase mul t iple decode rs * 

Howe ve r * s igni € ican t chal lengea remain . For ins tance , the 
question of price. At today' s hearing we will look at how greater 
competition In the distribution of programming to dish owners can be 
achieved , and how that 1 ncr eased compe tltion can 1 ead to dish owne re 
paying lower prices for access to pr ogr amml ng* We will also 1 ook at 
how we can p r omot e compe tit ion in the menu fa c tur e and sale of decode rs 
so tha t the price of those devices can be forced down . Ae with any 
other communlc a t ions market , consume rs are only served if compe tltion 
deve 1 ops. 

As to the question of access — he re » too * the dish owne r faces 
challenges that X believe we all have a responsibility to solve. The 
b road cast ne two rks and cable supe rstatlons are talking about 
scrambling their services and then not making it available to dish 
owner s * Tha t use of sc rambl lng would deny consume rs access to 
pr pgr amraing and so it raises s ome very serious questions . 

1 1 is my hope that put ting the congressional spo t li gh t on these 
1 5 sues will greatly he lp to achieve ou r goals of ensuring access to 
programml ng at compe tit lve prices for backyard dish owne r s . The 
Cong re clonal spo 1 1 lght has lit the path for muc h c hange a 1 r«ady i n 
this area. That spotlight continues to shine today end will do so 
again very shortly — the Subcommittee will be holding another day of 
hearings on this important issue in the near future, 

X want to thank all of our pane lists for joining us this mor n i ng 
in this effort to ensure that the rights oE backyard dish owners are 
pro tec ted - 
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Representative Peter W Rodlno 
U.S* House of Representatives. 
House Office Building 
Washington. D.C. 2051S 



"January 1, 1986 



Dear Representative Rodlno, 

The purpose of this letter Is to express our concern over what we see as the 
cable Industries attempt to take control of the free airways. In addition, we 
would like to count on you support to help prevent the subtle Infringements 
that will soon take place on our first amendment rights. 

If you have not guessed already, we are an owner of a Television Receive Only 
(TVRO) Satellite System, We have a 10.5 foot satellite dfsh In our back yard 
and -ft Is as ugly as hell. Many people can't understand why anyone would want 
such a huge, ugly and expensive piece of equipment Just to get television. 

If your were to believe many of the articles over the last year written by 
supporters o f t he cabl e 1 ndus try ■ you ml ght be 1 ed to be! leve that we s pent 
over $4,000 Just so we could save $30,00 a month and "pirate free cable". 
Obviously you don't need to be a CPA to add up the numbers and see that 
It wouldn't make sense. Based on our experience, there are three principle- 
reasons why a TVRO owner spends the money* and many times the aggravation* to 
Install a dish. 

1. Standard television reception Is very poor Or non existent. This Is true 
of a large part of the United States* particularly In the West and Mid- 
West, unbelievable as it may sound, over 3*000,000 homes In this country 
cannot receive any of the three major networks* Reception In our State 
runs from excellent to poor* In my area of Monmouth County It Is 
reasonably good* 

2. Many people want a broader choice In programing but, either the service 
from their local cable company 1s poor or cable Is not available In their 
area* Colts Neck Township' Is rural and up to this writing It has not been 
profitable enough for a cable company to come to Town. Many people who do 
have cable In near by towns however ■ frequently complain about the quality 
of their picture, p&rtlcularly during bad weather, 

3- There are many "High Tech junkies" out there In this country who are 
Interested In the newest technology and Inventions* They were the first to 
buy transistor radios 25 years ago* one of the first to spend $65.00 on a 
3 function calculator fifteen years ago and $3*000 on a Apple computer 
eight years ago. It is people from this group that* we believe, lias 
enabled America to take the leadership role in technology today* They are 
the visionaries. Scientists, engineers* .Inventors* Innovators and the 
retail markets that have enabled our country to prove to the world over 
and over again that, ^nothing Is Impassible". They live today but have 
their feet firmly planted In tomorrow* 
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Representative Peter W Rodlno 
U.S. House of Represent* tl ves 
House Office Building 
Washington, O-C. 20515 



Dear Representatl ve Rod 1 no, 

The purpose of this letter Is to express our concern over what we see as the 
cable Industries attempt to take control of the free airways. In addition, we 
would like to count on you support to hel p prevent the subtl e 1 n f r 1 ngem ents 
that will soon take place on our first amendment rights. 

If you have not guessed already, we are an owner of a Television Receive Only 
(TVRO) Satellite System. We have a 10.5 foot sate 111 te dish In Our back yard 
and It 1s as ugly as hell. Many people can't understand why anyone would want 
such a huge, ugly and expensive piece of equipment just to get television. 

If your were to believe many of the articles over the last year written by 
supporters of the cable Industry, you might be led to believe that we spent 
over $4,000 just so we could save $30.00 a month and "pirate free cable". 
Obviously you don't need to be a CPA to add up the numbers and see that 
It wouldn't make sense. Based on our experience* there are three principle 1 
reasons why a TVRO owner spends the money, and many times the aggravation, to 
Install a dish. 

1. Standard television reception 1s very poor or non existent. This Is true 
of a large part of the United States, particularly 1n the West and Mid- 
West, unbelievable as it may sound, over 2,000,000 homes 1n this country 
cannot receive any of the three major networks. Reception in our State 
runs from excellent to poor. In my area of Monmouth County it Is 
reasonably good, 

2. Many people want a broader choice 1n programing but. either the service 
from their local cable company 1s poor or cable Is not available In their 
area. Colts Neck Townsh1p^1s rural and up to this writing it has not been 
profitable enough for a cable company to come to Town. Many people who do 
have cable in near by towns however, frequently complain about the quality 
of their picture, particularly during bad weather. 

3. There are many "High Tech junkies" out there 1n this Country who Are 
Interested In the newest technology and Inventions. They were the first to 
buy transistor radios 25 years ago, one of the first to spend $65.00 on a 
3 function calculator fifteen years ago and $3,000 on a Apple computer 
eight years ago. It 1s people from this group that, we believe, has 
enabled America to take the leadership role In technology today. They are 
the visionaries, scientists, engineers* Inventors. Innovators and the 
retail markets that have enabled our country to prove to the world over 
and over again that, '•nothing 1s Impossible". They live today but have 
their feet firmly planted in tomorrow. 
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Sure, f convinced my wife that our reception would be exceptional and we would 
always be able to see a good movie If we bought a dish. And she had difficulty 
saying no when f told her that the wide range of educational programing for 
the kids would be much better than having them constantly watching violence on 
the screen. But the real reason why f wanted a dish Is because like many 
other people in New Jersey, I ant a "high-tech Junkie" and f want to be part of 
what shapes our future. 

Clearly as an owner* 1 have a stake In the success of the TVRO Industry but* 
as an American who has been brought up to expect the freedom of choice^ I have 
a much bigger stake. 

I win assume for the purpose of this letter that you are familiar with Bills 
705 FCC Public Law 549 Oct/84 known as the Cable Policy Act, H.R. 1640, 
5. 1618 a companion to H.R. 1840 and known as the Television Viewing Rights 
Act of 1985 and H-R. 1769, If you are not familiar with these bills you need 
to bel 

Here are the specific points that I would like to make: 
SCRAMBLING 

I believe* as does most dish owners* that a programmer should be able to make 
a reasonable profit on their Investment* If HBO* Clnemax* ESPN t CNN or any 
other channel wants to scramble they have a right to do so. I don't believe 
that the advertised price of $395.00 for a descrambler and a monthly 
subscription fee of $12.9$ for HBO* a $25.00 yearly fee for CNN or $19.9$ for 
ESPN 1s reasonable considering what they charge Cable Operators for the s*me 
services. On average CNN charges cable operators $2.22 per year per subscriber 
and ESPH charges $1*56 per year per subscriber. 

Why can't a TVRO owner be offered a yearly subscription rate at a discount 
price with a three year subscription at an even lower price. The magazine 
Industry has been successfully doing this for years. 

The entire scrambling situation 1s 1n confusion! HB0/C1nemax has spent almost 
3 years and $15,000,000. to develop a "fool proof* 1 addressable scrambler. By It 
being addressable* the programmer car turn your $395*00 descrambler off or on. 
Once It Is turned on* they must send you a periodic signal to keep 1t on. Kow 
this works great If you are a Cable company with a 24 foot fixed dish that 
stays on their satellite transponder 24 hours a day» but * TVRO ^ : 1sh can move 
to any of the nineteen satellites and 120+ transponders. What happens If I pay 
for their service and I'm net watching them when they send a signal to my 
descrambler? I would pay for a service that 1 couldn't receive half the tltae. 
I guess that 1s why KBO/C1nemax only made 24»00O descramblers to sell to 1.5 
million TVRO owners. 
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I suspect that HB0/C1 nemax has yet to learn the lesson that the computer 
Industry has just begun to come to terms with. While they might put 50 or 100 
of the greatest minds together to build what they feel Is a unbreakable 
decoder* 150,000 electronic "amateurs" who have as much knowledge as "the 
experts** work on breaking the scrambling technique as a hobby* Much the same 
way most people enjoy working crossword puzzles. Apparently the HB0/C1nemax 
Video Cypher II scrambler was very complex* It took almost six months before 
the first Illegal descrambler was made. It seems evident that the Illegal 
descramblers which do need to be addressed to work, will hit the black market 
before you could even buy a legal one. 

There are situations that are developing regarding scrambling that frankly* 
confuse me, 

CBS has announced plans to scramble! NBC and CBS have announced that they are 
1 coking Into scrambl 1ng» 

Why would a national network that Is advertiser supported and by charter* for 
the public good, want to scramble? 1 can understand scrambling network feeds 
to affiliates* But regular programing? 1 can turn on regular TV to view those 
stations* but what do the 3*000,000 households In the mid-west do when the 
onlv way the can get a network 1s by satellite? 

CNN and other advertiser supported stations have announced plans to charge a 
fee for their unscrambled signal and Indicate that they may scramble in the 
future. 

Again, why would advertiser supported stations scramble? 1 thought that the 
more of an audience that a station had, the more the advertises would be 
willing to pay. Uhen Ted Turner was recently asked v*hy he was charging such si 
high fLe for his unscrambled stations* his response was that his fee was 
barely covering the added cost of accounting. So the Question 1s why would a 
programmer want to charge a fee 1f he knew he would r*ct br* making a profit 
from It and losing audience at the same time? 

I urge to to vote for a two year moratorium on scrambling to allow for the 
Industry to develop a fair and workable plan. 

THE PROGRAMMERS RIGHT TO CHARGE A FEE FOR AN UNSCRAMBLED SIGNAL 



Paragraphs 21 and 2i1 In Section 5 of miscellaneous provisions 631 - 539 of 
the Cable Policy Act of 1984 make me a thief If I view a unscrambled signal If 
the programmer wants to charge a fee. In addition It gives a Programmer the 
right to authorize an agent to set and collect the fee. 

*fh1l e this may sound "fair enterprising enough" these two paragraphs must 
either be repealed or new legislation passed to prevent us from giving away 
our F1 rst Amendment Rights! Imagine 1 f station owners were al 1 owed to charge a 
fee for VHF television or radio signals. If you did not pay a price you could 
not legally receive news* he current In political Issues or even receive 
election results! what would happen If the poor would not be able to afford 
the right to receive Information? 
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This Issue has nothing to do with watching a novle or sports channel on 
television* I believe that 1t 1s about an organized effort of the cable 
Industry to force programers into making then sole agents to set and collect 
fees. I believe their Intent to monopolize the distribution of micro wave 
signals and ultimately* the power to determine what Programing 1s available 
acid who can see 1 1* I don't feel that they are looking for power* they ore 
simply looking to make money. If something 1s not done to Change the law now* 
the cable Industry will not only be making the money they seek, but by 
default* will assume the power. The handwriting 1s on the wall. 

Based on articles In Satellite Orbit and other TYRO magazines* four months 
ago* only a handful of programers were planning to scramble. Many programers 
came right out and said that because of the cost Involved they would not 
scramble. Today most have reversed their decisions. Just about every service 
that 1s distributed by cable has announced Plans to sell their signal * even C- 
SPAN I In every case The National Cable Television Association 1s the sole 
agent. They plan to bundle the services and sell them to dish owners there by 
restricting my freedom of choice. The whispers In the Industry are that 1f 
prime Movie and Sports channels don't scramble producers won't do business 
with them. If programmers don't scramble or charge a fee for the signal and 
give distributions and collection rights to the Cable Industry, Cable will no 
longer carry their station! If you call K&O and want to buy a descrambler they, 
will send to to a cable company to purchase 1t. 

This 1s even more concerning and the ramification even greater 1f you look out 
15 to 20 years and you see what my 10,5 foot Dish will evolve to. The dish 
will be less then two feet 1n diameter and unobtrusive on a roof. It will 
carry television programing on over 300 channels and countless radio channels. 
Host of home shopping and banking will be done through the 
video/telecommunications network through the dish. Needless to say* there will 
be a lot less telephone poles around the country* Many homes will have 
security systems that monitor for fire, gas and theft- The monitor will 
constantly transmit their status by dish to a regional facility and 
automatically notify the authorities 1f there 1s a problem. As the service 
Industry continue to grow and cost of ongoing data communications becomes 
cheaper then transportation and office spacei 30% or more of he working force 
will be able to work from home. W1 thin 30 yea rs I bel 1 eve tha t we will have 
solar collectors hundreds of miles long 1n space that will convert sun light 
Into electricity* electricity Into micro-wave energy then transmit It 
directly to that two foot dish on the roof and converted back into the 
electricity needed to run your home. 

Imagine the power of an organization that the KCTA could potentially grow Into 
1f 1t has total distribution rights of all those signals? We need to Insure 
fair and competitive rights to distribution of satellite signals now when the 
Industry 1s just beginning to grow. 

While this Issues surrounding this are complex* the core Issue 1s clear* 
Should the business Interest of the Cabl* Industry override basic rights of 
choice that have been.a principal of our country from its founding. 
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As a Representative* you will either set the course for open and free air 
ways or yua will help to give away future generations right of choice* I urge 
you to take an ACTIVE role In supporting fair satellite TV viewing rights and 
to help to repeal paragraph 21 and 211 In the Cable Policy Act of 1984* 

It would seem to me to be fitting that a Representative for the State of New 
Oersey jo In the leadership rol e t hat Senator A1 be rt Gore forged In securing 
fair satellite TV viewing rights. After all. we are the State where the first 
communications satellite* Telestar I* was designed and constructed, where the 
the worlds most prestigious research facilities in satellite and 
telecommunications are located* and one that has the fastest growing high tech 
economies In the country* 

I am am lor-klng forward to hearing your position on this Important and timely 
matter ■ 




Colts Neck* New Jersey 07722 
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Ctf/fce of she Commissioner 
MAJOR LEAGUE BASEBALL 




EDWIN M, DURSO 
Executive Vict Pi«Jct*nt 
LcSal *Jid AdminLnrafK-c Affair* 



August: 25 , 1986 



Honorable tfbbert W t Keteiroier 
Chairman 

Siiboorrtnittee on Gourts, Civil Liberties 

& the Admird. str ation of Justice 
Carroittee on the Judiciary 
House of Representatives 
Washington, D-C, 20515 

Dear Mir, aiad_rman: 

ITianJc you for offering Major League Baseball the opportunity to 
express its views on H,R, 5126, the Satellite Heme Viewer tot of 
1986, 

As you know from many hearings, meetings and letters over the 
years , Baseball has always opposed the compulsory license that > was 
granted to cable television in the Copyright Revision Act of 1976, 
Yet each year we have worked diligently within the system created by 
the Copyright Act to collect our rightful share of the statutory 
royalties paid by cable system (which we believe are a fraction of 
what the free market would generate) * In short, we have always 
believed that the rules are unfair, but we have played by theou 

Major league Baseball views H,R, 5126 as an unwarranted 
extension of those ruies, Moreover, we believe the bill would do 
much more than just make parallel the laws covering the cable and 
TTVRO industries, Ihe concepts embodied in this bill axe inconsistent 
with those in the current Copyright Act? in which the activities 
permitted by resale connrjn carriers have been justified as involving 
merely the retransmission of broadcast signals unchanged from theijr 
original form. In H,R, 5126* resale carriers would be permitted to 
scramble and actively market to individual consumers tne television 
prograrmiing of copyright owners, Shese activities are totally 
inconsistent with the passive carrier concept, under the proposed 
legislation resale carriers Wild clearly be in the marketing 
business and should not be shielded frcm the marketplace. 
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For these reasons Major League Baseball opposed H,R* 5126 as 
introduced, Hwver, we understand the bill may well tie amended in 
the Subcoj -mittee , and nope Baseball will be able to support the final 
product. Therefore, in addition to our position with aspect to the 
c om pulsory license, we urge your consideration of the following 
proposed changes in the hill as you proceed toward a mark-up. The 
following changes all assume that despite our objections a new 
compulsory license will remain in the bill* 

(1) Recognizing that live baseball telecasts are perhaps the 
single most popular type of prog r jail ring TVKO owners wish to receive. 
Major League Baseball believes that a provision establishing a 
separate royalty fee to be paid to us for the retransmission of 
baseball games only would be appropriate * rn-iis "baseball pool* would 
be distinct from the other payments to the copyright royalty pool 
anticipated in the bill, 

C2) The provisions of TOC Rote 76*67, the Sports Blackout Rule, 
which with minor exceptions prohibit cable systems from showing 
sports events on distant signals within 35 miles of the event if it 
is not carried locally over-the- air , should be extended to TVRD 
owners also, 

(3) The bill should prevent those distributing progxairrning to 
earth station owners from combining parts of different signals into 
a "baseball station* and marketing it at the same rates as any 
other single station. Any such "cfterxypicking" without the consent 
o£ the copyright owners must be prohibited* 

(4) If a new ecrrpulsory license is established it must be 
limited to the reception of television signals by those living in 
individual dwelling units only- It must not be extended to 
commercial establishments or multiple dwelling units served by 

(5) The sunset schedule should be shortened. The compulsory 
license should be abolished by the end of this decade, 

(6) The number of ^uper s tat ions subject to scrambling and 
marketing by resale carriers under this regimen must toe limited to 
those super stations currently in existence. In addition , the 
compulsory license inost not be extended to DBS transmissions or any 
other form of satellite distribution to earth station users hereafter 
used or developed* 

(7) We do not see the advantage to be gained by placing 
responsibility for distributing TVRO royalties with the Gopyright 
Office while cable system royalties are distributed by the Copyright 
Royalty Tribunal, The experience of the CKT would be a plus for the 
administration of this system while the proposed division of 
responsibility w^uld cause inefficiency and inconsistencies • 
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Wo appreciate your- courtesy and that of the Subcommittee staff 
in affording ua this opportunity to express our views , and urge your 
consideration of the points listed above* Baseball and its 
Washington representatives are available to work with you and your 
staff in the hope that the result of your deliberations will be a 
hill to which we may lend our support* 

Thank you* 



Sinoeaoely, 




EMD/jps 



cc — Subcoranittee members 
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GENERAL COUNSEL OF THE 

UIUITEE3 STATES DEPARTMENT OF COMMERCE 



ZZ SEP 1986 



Honorable Peter Rodino 

Chairman , Comini ttee on the Judiciary 
House of Representatives 
Washington, D.c * 2 0515 

Dear Mr - Chairman ; 

The Department of Commerce * on behalf of the Adininistr a t ion , has 
reviewed H.R. 5126, the "Satellite Home Viewer Act of 1986," and 
urges that it not be reported favorably - 

This bill would cjrant a compulsory license to carriers to enable 
them to retransmit to sate 11 i te dish owners the copyrighted material 
that is broadcast by television stations , provided the carriers 
pay royalties in accordance with a prescribed formula and meet 
cejrtain other conditions- The royalties will be distributed by 
the Copyright office * Neither the broadcaster nor the program 
producer/copyright holder could object to the retransmits ion or 
negotiate for compensation - 

The license to transmit such signals to home viewers without fear 
of copyright liability would complement the carriers' present 
abi lity to transmit local signals to cab le companies around the 
country without incurring copyright liability- This ability 
derives from court decisions that these carriers are "passive" 
within the meaning of the Copyright Act {17 U.S.C. 111(a)(3)). 
The bill indirectly endorses this construction. we do not* Even 
if we assume for argument's sake that the technical language of 
the exemption permits this construction, a carrier who can 
unilaterally decide to transmit the signals of a local station to 
cable companies willing to carry and pay for them* is actively 
marketing a product, not a mere transmission service . These 
activities are not passive in any commonly accepted meaning of the 
term. To the extent that Section 111(a)(3) permits a contrary 
interpretation, it should £>e altered* These carriers should 
negotiate for this privilege - 

Instead * through the device of a compulsory license * the bi 11 
gives them an additional statutory right to transmit copyrighted 
material without having to bargain in the marketplace. The 
Department 1 a National Telecommunications and Information Admin- 
istration (NT I A ) has=s consistently recommended elimination of the 
elaborate copyright scheme for caJble televis ion under which cable 
systems enjoy the right to retransmit any broadcast signal upon 
payment of only the royalty fees determined by the Copyri ght 
Royalty Tribunal. 
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The compulsory license concept: is an unwarranted intrusion into 
the marketplace* whatever its theoretical Justification may nave 
been at one time. As NTIA has repeatedly demonstrated — moot 
recently in. its 1985 report "Cable Retransmission of Broadcast 
Programs Following Elimination of the 'Huet Carry 1 Rules" the 
compulsory license may hamper the development of cable networks 
and specialized program formats by broadcasters and reduce the 
incentive of cable systems to provide their subscribers more 
nonbroadcast options arid viewing choices. It i© little more than 
a subsidy to the cable industry and is inconsistent with the 
publ ic policy goal q£ providing broader and more abundant choices 
to the publ ic - We should not expand it . There is no reason why 
these copyright royalties should not t>e determined in the market-* 
place _ through negotiation among* carriers , broadcasters and 
copyright holders * 

In addition, the Department believes the hill is manifestly unfair 
to broadcasters who Have entered into contracts for the exclusive 
rights to air a program in their particular market. Cable systems, 
by virtue of their compulsory 1 icense , can effectively " import 11 
the same show into that market . The bill would further undermine 
the value of these "exclusivity" contracts in that it would permit 
the satellite carrier to market the came program to local dish 
owners upon payment of a low compulsory 1 icense fee , 

The Office o£ Management and Budget has advis^fl us that there is 
no objection to the submission of this report/ from tl^je standpoint 
of the Administration's program. 

S incerel 




